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[bookmark: _Toc475477167][bookmark: _Toc485463409][bookmark: section1forTOC][bookmark: _Toc165464013]Part 1 – General 
1. [bookmark: _Ref475170153][bookmark: _Toc475477168][bookmark: _Toc485463410][bookmark: _Ref196020641][bookmark: _Toc165464014]Definitions and Interpretation
[bookmark: _Toc475477169][bookmark: _Toc485463411][bookmark: _Toc165464015]Definitions
Unless otherwise expressly defined in this Schedule, expressions used in this Schedule have the meanings given to them in this Deed. 
In this Schedule: 
Advisor Fees has the meaning given in section 9.1(d)(ii).
Alternative Process has the meaning given in section 14.1(c).
Augmentation means a change (including any addition, decrease, omission, deletion, demolition or removal) to the Project Assets, the Delivery Requirements or the Project Activities: 
the total cost (nominal) of which the State considers is likely to be in excess of $80,000,000 (CPI Indexed); and  
which the State determines in accordance with this Schedule should be delivered pursuant to an Augmentation Process. 
Augmentation Documents means all documents to be entered into by one or more of the State, the Proponents and Project Co (amongst others) for the undertaking of the relevant Augmentation, including any such documentation contemplated by the Augmentation Process Deed. 
Augmentation Equity IRR means the nominal pre-tax equity internal rate of return for the relevant Augmentation. 
Augmentation Equity IRR Cap means [insert]%. [State note to Respondents: This percentage to be bid by Respondents.] 
Augmentation Management Fee means in respect of an Augmentation, the relevant fixed sum or fixed percentage to be charged by the Delivery Proponent as its fee for carrying out the Augmentation pursuant to the Augmentation Documents.
Augmentation Process means the process set out in this Schedule, any Probity and Process Deed and the Augmentation Process Deed for the relevant Augmentation.
Augmentation Process Deed means the document(s) of that name to be entered into by the State and the Proponents and, if required by the State, Project Co (if Project Co is not a Proponent), to progress the Augmentation Process. 
Augmentation Process Fee has the meaning given in section 9.1(b). 
Augmentation Process Fee Cap has the meaning given in section 9.2(c).
Augmentation Proposal means in respect of an Augmentation, any proposal for that Augmentation that Project Co or a Proponent submits to the State in accordance with the Augmentation Process, including the Initial Augmentation Proposal (if any) and the Final Augmentation Proposal. 
Background IP means Intellectual Property Rights in:
. subject matter in existence at the date of the Augmentation Process Deed (other than where such subject matter has been developed for the Augmentation or the Project); or
. subject matter developed independently of the development of the Augmentation Proposal, the Augmentation and the Project.
Commercial Development has the meaning given in section 15.3(a).
Construction Margin means [#]%. [State note to Respondents: to be bid.] 
Contract Close means, in respect of an Augmentation, the date on which the State Augmentation Documents are executed by all parties to them and all conditions precedent for those State Augmentation Documents to come into full force and effect have been satisfied or waived.
Date for Contract Close means, in respect of an Augmentation, the date by which Contract Close must be achieved, as set out in the Augmentation Process Deed. 
Delivery Proponent has the meaning given in section 2.3(a)(iv). 
Design Fees has the meaning given in section 9.1(d)(i).
Design Fees Cap has the meaning given in section 9.3(d)(i).
Excluded IP means Intellectual Property Rights subsisting in:
. subject matter produced by third parties engaged by a Proponent or any Proponent Associate to primarily provide printing, general administration, project management, communications support, advertising, marketing or financial model auditing services or legal or communications advice, and not forming part of the Augmentation Proposal or incorporated into the Augmentation Proposal; and
. any off the shelf computer software used by or on behalf of a Proponent or any Proponent Associates to develop the Augmentation Proposal.
Final Augmentation Proposal has the meaning given in section 15.2(a). 
Initial Augmentation Proposal has the meaning given in section 2.2(b).
Lead Proponent has the meaning given in section 2.3(a)(iii).
Margin means the amount that a party charges for its off-site overheads and administrative, corporate and other like costs and profit, that are directly attributable to the relevant Augmentation. 
Milestone has the meaning given in section 8.2(a).
Permitted Purpose means, in respect of an Augmentation, the sole purpose of carrying out that Augmentation and the Augmentation Process for that Augmentation.
Phase has the meaning given to that term in section 15.1(b).
Probity and Process Deed means the short form deed in the form set out in Appendix 1 to this Schedule. 
Project Co Margin means [#]%. [State note to Respondents: to be bid.]  
Project Objectives means [##].  
Proponent has the meaning given in section 2.3(a).  
Proponent Associate means each of the following persons:
any Associate of a Proponent; and
any Tenderer and its Associates.
Proponent Augmentation Material means, in respect of an Augmentation: 
[bookmark: _Ref474955921]all Material disclosed or otherwise provided by or on behalf of a Proponent, any Proponent Associate, Project Co or any Project Co Associate to the State or any State Associate, whether before or after execution of the Augmentation Process Deed which is connected with the Augmentation Process or the Augmentation (or any related development) or the involvement of a person with the Augmentation Process or the Augmentation;
[bookmark: _Ref474955923]all Material prepared or created by or on behalf of a Proponent, any Proponent Associate, Project Co or any Project Co Associate in connection with the Augmentation Process or the relevant Augmentation (or any related development) in the possession or control of Project Co, a Proponent, any Proponent Associate or any Project Co Associate; 
[bookmark: _Ref474955925]all notes, data and other records based on, referring to or incorporating any information referred to in paragraph (a) or (b); and
[bookmark: _Ref474955927]all copies of the information and those notes, data and other records referred to in paragraphs (a), (b) or (c),
whether or not in tangible, oral or electronic form (however disclosed).
Proponent Group Member means:
each Proponent; 
each company or trust which, directly or indirectly, holds issued shares or units in a Proponent, and is not itself wholly owned by any other person; and
[insert], [State note to Respondents: Any other entities and finance companies within Project Co corporate structure]
and any wholly owned subsidiary of any of them.  [State note to Respondents: To be tailored to reflect proposed corporate structure based on the successful Respondent's Proposal.]
PV Requirements means the Partnerships Victoria requirements and associated guidance as published on the Partnerships Victoria website at the relevant time.
Services Margin means [#]%.  [State note to Respondents: to be bid.] 
Standard Form Project Deed means the Partnerships Victoria Standard PPP Project Deed applicable to the Augmentation as published on the Partnerships Victoria website at the relevant time.
State Augmentation Documents means those Augmentation Documents to which the State is a party.
State Augmentation Information means, in respect of an Augmentation, all Material disclosed or otherwise provided by or on behalf of the State or any State Associate to Project Co, any Project Co Associate, any Proponent or any Proponent Associate whether before or after execution of the Augmentation Process Deed, in connection with the Augmentation Process or the Augmentation, whether or not in tangible, oral or electronic form (however disclosed). 
State Brief means any brief or request for proposal for an Augmentation issued by the State under the Augmentation Process Deed. 
Statement of Proposed Augmentation means, in respect of an Augmentation, a notice issued by the State in accordance with section 2.1(a).
Sunset Date means the date which is six months after the Date for Contract Close.
Tenderer means each entity or group of entities bidding in a Tender Process to carry out the whole or any part of the relevant Augmentation, including any debt or equity funding, works or services in respect of the relevant Augmentation.
Tenderer Information means any Proponent Augmentation Material disclosed, provided, prepared or created by or on behalf of a Tenderer or its Associates.
Tender Process has the meaning given in section 14.1(a).
Third Party Costs has the meaning given in section 9.1(d).
Third Party Cost Cap has the meaning given in section 9.3(d).
[bookmark: _Ref493680657][bookmark: _Toc165464016]Application of Augmentation principles
[bookmark: _Ref475169461]The State acknowledges that Augmentations will vary in size and nature and that not all aspects of the Augmentation Process or all principles for the Augmentation Process Deed will necessarily be applicable to every Augmentation. 
Nevertheless, Project Co must, and must procure that the Proponents:
comply with the Augmentation Process; and 
adopt the principles set out in this Schedule for the Augmentation Process Deed,
unless otherwise agreed by the State.
[bookmark: _Toc474959453][bookmark: _Toc474958732][bookmark: _Toc474958876][bookmark: _Toc474959019][bookmark: _Toc474959162][bookmark: _Toc474959307][bookmark: _Toc474959454][bookmark: _Toc475477171][bookmark: _Toc485463413][bookmark: _Toc165464017]Resolution of inconsistency, ambiguity or discrepancy
[bookmark: _Ref474395908][bookmark: _Ref474956152]If, in respect of an Augmentation, there is an inconsistency, ambiguity or discrepancy between this Schedule and the Augmentation Process Deed, then the following order of precedence applies:
the Augmentation Process Deed; and
this Schedule.
[bookmark: _Toc485463414][bookmark: _Toc165464018]References to Proponent, Proponent Associate, Project Co Associate 
Where:
this Schedule includes:
an obligation imposed on; or 
a release or promise not to sue or bring a Claim by,
a Proponent, Proponent Associate or Project Co Associate; and
the Proponent, Proponent Associate or Project Co Associate (as applicable) breaches that obligation or promise not to sue or bring a Claim, or fails to so release, 
this will be deemed to be a breach of this Schedule by Project Co, including for the purposes of section 5.2.
Whether or not it is a Proponent, Project Co is not relieved from any or all of its obligations or Liabilities (whether under this Schedule or otherwise) as a result of a Proponent participating in the relevant Augmentation Process. 
[bookmark: _Toc491359331][bookmark: _Toc491359810][bookmark: _Toc474958734][bookmark: _Toc474958878][bookmark: _Toc474959021][bookmark: _Toc474959164][bookmark: _Toc474959309][bookmark: _Toc474959456][bookmark: _Toc474958735][bookmark: _Toc474958879][bookmark: _Toc474959022][bookmark: _Toc474959165][bookmark: _Toc474959310][bookmark: _Toc474959457][bookmark: _Toc474958736][bookmark: _Toc474958880][bookmark: _Toc474959023][bookmark: _Toc474959166][bookmark: _Toc474959311][bookmark: _Toc474959458][bookmark: _Toc474958737][bookmark: _Toc474958881][bookmark: _Toc474959024][bookmark: _Toc474959167][bookmark: _Toc474959312][bookmark: _Toc474959459][bookmark: _Toc474958738][bookmark: _Toc474958882][bookmark: _Toc474959025][bookmark: _Toc474959168][bookmark: _Toc474959313][bookmark: _Toc474959460][bookmark: _Toc474958739][bookmark: _Toc474958883][bookmark: _Toc474959026][bookmark: _Toc474959169][bookmark: _Toc474959314][bookmark: _Toc474959461][bookmark: _Toc474958740][bookmark: _Toc474958884][bookmark: _Toc474959027][bookmark: _Toc474959170][bookmark: _Toc474959315][bookmark: _Toc474959462][bookmark: _Toc474958741][bookmark: _Toc474958885][bookmark: _Toc474959028][bookmark: _Toc474959171][bookmark: _Toc474959316][bookmark: _Toc474959463][bookmark: _Toc474958742][bookmark: _Toc474958886][bookmark: _Toc474959029][bookmark: _Toc474959172][bookmark: _Toc474959317][bookmark: _Toc474959464][bookmark: _Toc474958743][bookmark: _Toc474958887][bookmark: _Toc474959030][bookmark: _Toc474959173][bookmark: _Toc474959318][bookmark: _Toc474959465][bookmark: _Toc474958744][bookmark: _Toc474958888][bookmark: _Toc474959031][bookmark: _Toc474959174][bookmark: _Toc474959319][bookmark: _Toc474959466][bookmark: _Toc474958745][bookmark: _Toc474958889][bookmark: _Toc474959032][bookmark: _Toc474959175][bookmark: _Toc474959320][bookmark: _Toc474959467][bookmark: _Toc474958746][bookmark: _Toc474958890][bookmark: _Toc474959033][bookmark: _Toc474959176][bookmark: _Toc474959321][bookmark: _Toc474959468][bookmark: _Toc474958747][bookmark: _Toc474958891][bookmark: _Toc474959034][bookmark: _Toc474959177][bookmark: _Toc474959322][bookmark: _Toc474959469][bookmark: _Toc474958748][bookmark: _Toc474958892][bookmark: _Toc474959035][bookmark: _Toc474959178][bookmark: _Toc474959323][bookmark: _Toc474959470][bookmark: _Toc474958749][bookmark: _Toc474958893][bookmark: _Toc474959036][bookmark: _Toc474959179][bookmark: _Toc474959324][bookmark: _Toc474959471][bookmark: _Toc474958750][bookmark: _Toc474958894][bookmark: _Toc474959037][bookmark: _Toc474959180][bookmark: _Toc474959325][bookmark: _Toc474959472][bookmark: _Toc474958751][bookmark: _Toc474958895][bookmark: _Toc474959038][bookmark: _Toc474959181][bookmark: _Toc474959326][bookmark: _Toc474959473][bookmark: _Toc474958752][bookmark: _Toc474958896][bookmark: _Toc474959039][bookmark: _Toc474959182][bookmark: _Toc474959327][bookmark: _Toc474959474][bookmark: _Toc474958753][bookmark: _Toc474958897][bookmark: _Toc474959040][bookmark: _Toc474959183][bookmark: _Toc474959328][bookmark: _Toc474959475][bookmark: _Toc474958754][bookmark: _Toc474958898][bookmark: _Toc474959041][bookmark: _Toc474959184][bookmark: _Toc474959329][bookmark: _Toc474959476][bookmark: _Toc474958755][bookmark: _Toc474958899][bookmark: _Toc474959042][bookmark: _Toc474959185][bookmark: _Toc474959330][bookmark: _Toc474959477][bookmark: _Toc474958756][bookmark: _Toc474958900][bookmark: _Toc474959043][bookmark: _Toc474959186][bookmark: _Toc474959331][bookmark: _Toc474959478][bookmark: _Toc474958757][bookmark: _Toc474958901][bookmark: _Toc474959044][bookmark: _Toc474959187][bookmark: _Toc474959332][bookmark: _Toc474959479][bookmark: _Toc474958758][bookmark: _Toc474958902][bookmark: _Toc474959045][bookmark: _Toc474959188][bookmark: _Toc474959333][bookmark: _Toc474959480][bookmark: _Toc474958759][bookmark: _Toc474958903][bookmark: _Toc474959046][bookmark: _Toc474959189][bookmark: _Toc474959334][bookmark: _Toc474959481][bookmark: _Toc475477172][bookmark: _Toc485463415][bookmark: _Ref464815026][bookmark: _Toc165464019]Initiation of an Augmentation Process
[bookmark: _Ref474956079][bookmark: _Toc475477173][bookmark: _Toc485463416][bookmark: _Toc165464020]Augmentation proposed by the State
[bookmark: _Ref465181359][bookmark: _Ref474154004]The State may at any time issue to Project Co a notice entitled "Statement of Proposed Augmentation" which must set out high level details of the proposed Augmentation, and may include (to the extent developed at that time):
a description of the proposed Augmentation (including its unique characteristics and reasons for the proposed Augmentation); 
desired timeframes for the delivery of the proposed Augmentation; and
any other information considered relevant by the State,
(together the Statement of Proposed Augmentation).
Following the issue of a Statement of Proposed Augmentation, the State may require Project Co to:
submit an initial response to the Statement of Proposed Augmentation which sets out any key issues or risks that Project Co considers may arise in respect of the proposed Augmentation, within the period reasonably specified by the State in the Statement of Proposed Augmentation; and 
enter into, and procure that:
the Proponents; and
those Project Co Associates and Proponent Associates (as reasonably nominated by the State),
enter into, a deed substantially in the form of the Probity and Process Deed within 10 Business Days of any such request by the State.
[bookmark: _Toc474958762][bookmark: _Toc474958906][bookmark: _Toc474959049][bookmark: _Toc474959192][bookmark: _Toc474959337][bookmark: _Toc474959484][bookmark: _Ref473909222][bookmark: _Toc475477174][bookmark: _Toc485463417][bookmark: _Toc165464021]Augmentation proposed by Project Co
[bookmark: _Ref475195067]In circumstances where Project Co is considering submitting an Initial Augmentation Proposal in accordance with this section 2.2, which is not invited by the State, Project Co must meet with the State Representative to explain the proposed Augmentation and must not issue an Initial Augmentation Proposal without first advising the State of its intention to do so at least 20 Business Days prior to issuing the Initial Augmentation Proposal. 
[bookmark: _Ref465181361][bookmark: _Ref473562191]Subject to section 2.2(a), Project Co may submit to the State a notice entitled "Initial Augmentation Proposal" which must consist of a business case for the proposed Augmentation which must include: 
a description of the proposed Augmentation including any unique characteristics of the proposed Augmentation;
the party that Project Co proposes will deliver the Augmentation if not Project Co;
the proposed Proponents, including the Lead Proponent and the Delivery Proponent;
how the proposed Proponent proposes to run the Augmentation Process and demonstrated ability and team capacity to do so (including a team organisation diagram and details of expertise);
an assessment of the anticipated benefits to users of the Project Assets and the State that the Augmentation is expected to generate, including any supporting evidence, and how the proposed Augmentation is in the public interest and will deliver value for money to the State; 
why the State should undertake the proposed Augmentation as: 
an Augmentation and not as a Modification (including a Modification proposed by Project Co under clause 35.12); 
a standard competitive tendering or procurement process; or 
another procurement process whether or not contemplated in the Project Documents; 
a high level summary of the scope and requirements (including functional, technical, performance, and maintenance requirements and standards) for the Augmentation; 
Project Co’s desired timeframe and key milestones for delivery of the proposed Augmentation;
an assessment of the anticipated impact that the proposed Augmentation is likely to have (both during construction and after completion) on the Project Assets, the Project Activities and users of the Project Assets; 
a breakdown between capital expenses and operational expenses of the estimated net costs (net of any cost savings or avoided costs) of the proposed Augmentation;
how the proposed Augmentation meets a State project or service need, including alignment with policy and budget priorities; 
any market sounding;
how the proposed Augmentation will be funded (private or public funds) including, if Project Co proposes to procure equity or debt finance and how Project Co proposes to service any such debt or equity; 
the commercial aspects of the proposed Augmentation, including a high level description of key risks and their allocation; 
[bookmark: _Ref474155847][bookmark: _Ref473807948]the proposed Augmentation Process Fee; 
the proposed Augmentation Management Fee;  
the proposed Augmentation Equity IRR (which must not exceed the Augmentation Equity IRR Cap); 
where any debt finance for the Augmentation will not be sourced from traditional debt markets, the proposed cost of the debt; 
a supporting financial model for the proposed Augmentation which identifies the Project Co Margin, Construction Margin, Services Margin, proposed Augmentation Management Fee, Augmentation Process Fee and Augmentation Equity IRR; 
the required level of State support for the proposed Augmentation (financial and otherwise and whether direct and indirect);
details of any consultation undertaken with key State stakeholders in respect of the proposed Augmentation and any State stakeholder support;
any proposed contractual strategy for the proposed Augmentation;
how competition will be incorporated into the Augmentation Process to the maximum extent practicable and where not possible, the reasons why and other methods that will be used to demonstrate value for money to the State in respect of the proposed Augmentation and to what aspects of the proposed Augmentation they will apply, including any applicable Margin of a Subcontractor; 
whether the proposed Augmentation has been considered by the State previously; 
aspects of the proposed Augmentation considered to be the subject of or to contain Intellectual Property Rights; 
a declaration of any potential or actual conflicts of interest, including all contact between:
Project Co, the proposed Proponents, any Project Co Associates or any proposed Proponent Associates; and 
the State, State Associates or other officials in respect of the proposed Augmentation;
how the proposed Augmentation meets the Project Objectives; and  
any other information necessary or reasonably required by the State to allow the State to conduct an initial assessment of the merits of the proposed Augmentation,
[bookmark: _Ref473553668][bookmark: _Ref464816758](together the Initial Augmentation Proposal).
Following receipt of an Initial Augmentation Proposal, in addition to its rights under section 4(a), the State may do one or more of the following:
require Project Co to enter into and procure that the Proponents, any relevant Project Co Associates, and any relevant Proponent Associates (as reasonably nominated by the State) enter a deed substantially in the form of the Probity and Process Deed within 10 Business Days after receipt of any such request from the State; 
seek further information or clarification from Project Co to determine whether to proceed with the proposed Augmentation and Project Co must provide, or procure that the relevant Proponent, Project Co Associate or Proponent Associate provides, any such information or clarification as reasonably required by the State within 10 Business Days after receipt of any such request from the State; and
require Project Co to prepare or assist the State to prepare a business case for the Augmentation to the level of detail typically required by the State for Partnerships Victoria projects and Project Co must prepare, or assist the State to prepare, that business case as reasonably required by the State. 
[bookmark: _Toc474958764][bookmark: _Toc474958908][bookmark: _Toc474959051][bookmark: _Toc474959194][bookmark: _Toc474959339][bookmark: _Toc474959486][bookmark: _Ref464829718][bookmark: _Ref473910150][bookmark: _Toc475477175][bookmark: _Toc485463418][bookmark: _Toc165464022]Augmentation Process Deed
[bookmark: _Ref475353080][bookmark: _Ref464829711]If following: 
the issue of a Statement of Proposed Augmentation by the State to Project Co; or
the submission of an Initial Augmentation Proposal by Project Co to the State,
[bookmark: _Ref474767765][bookmark: _Ref464830850]the State decides to proceed with an Augmentation Process in respect of the proposed Augmentation, the State and Project Co must agree:
[bookmark: _Ref483385316][bookmark: _Ref483235561]the entity who will lead the development of the Augmentation, and be the State's primary point of contact for the Augmentation Process (whether Project Co or another entity) (Lead Proponent);
[bookmark: _Ref494375542]the entity who will deliver the Augmentation (whether Project Co or another entity) (Delivery Proponent); and 
the entity that will enter into the Augmentation Process Deed with the State,
(each a Proponent and together the Proponents).
The Lead Proponent must have sufficient assets to support the Lead Proponent's obligations and liabilities under the Augmentation Process Deed.
[bookmark: _Ref475021707]If Project Co is not a Proponent, the State may also require Project Co to enter into the Augmentation Process Deed for certain specified purposes including: 
to commit to enter into Augmentation Documents relevant to it; 
to release the State from liabilities in respect of the Augmentation; 
to licence Intellectual Property Rights to the State; and 
to meet the other "Project Co" obligations as specified in this Schedule and included in the Augmentation Process Deed. 
Project Co must negotiate, and procure that the Proponents negotiate, in good faith with the State to agree and execute an Augmentation Process Deed.
The parties acknowledge and agree that subject to section 1.2, the principles set out in Part 2 will be adopted for the purpose of agreeing an Augmentation Process Deed. 
Where the Proponent comprises more than one entity or is a consortium, the obligations and liabilities of the Proponent under the Augmentation Process Deed must apply to each Proponent jointly and severally unless otherwise agreed by the State. 
[bookmark: _Toc475477176][bookmark: _Toc485463419][bookmark: _Ref494613795][bookmark: _Toc165464023]Administration, meetings and provision of information
[bookmark: _Ref475169376][bookmark: _Ref474956354]The parties acknowledge and agree that the Augmentation Process is intended to be an interactive process including regular meetings and exchanges of information between the State and the Proponents (and any other party nominated by the State) to progress an Augmentation.
[bookmark: _Ref475169380]The parties acknowledge and agree that the State may, acting reasonably, determine and notify Project Co or the Lead Proponent of the protocols which will govern the Augmentation Process and Project Co must comply and procure that the Proponents, Project Co Associates, and the Proponent Associates comply with such protocols.
[bookmark: _Ref494613872]Without limiting section 3(a) or section 3(b), Project Co acknowledges and agrees that at any time during an Augmentation Process, the State may (acting reasonably) request Project Co:  
to attend meetings in respect of the Augmentation, including making available appropriately qualified personnel of any relevant Project Co Associate, Proponent, or Proponent Associate, to attend such meetings; and
to provide to the State and State Associates, any information, data and documents,
and Project Co must, and must procure that the relevant Project Co Associates, Proponents and Proponent Associates, attend those meetings at the time requested and provide that requested information, data and documents to the State within 10 Business Days after receipt of the request to do so from the State (or such longer period agreed between the parties acting reasonably taking into account the nature of such request). 
Where there are multiple Proponents, the Lead Proponent or another Proponent nominated by the Proponents must act on behalf of all Proponents in communications with the State so that the State has a single point of contact in respect of the Augmentation.
[bookmark: _Toc475477177][bookmark: _Toc485463420][bookmark: _Toc165464024]State's rights and discretions 
[bookmark: _Ref475173975]Notwithstanding any other term of this Deed, the State may elect:
not to proceed with the Augmentation Process in respect of the proposed Augmentation; or
not to consider any proposed Augmentation the subject of an Initial Augmentation Proposal,
and will advise Project Co and the Lead Proponent (if not Project Co) accordingly.
If the State notifies Project Co under section 4(a) that it does not intend to proceed with the Augmentation Process in respect of a proposed Augmentation, then Project Co acknowledges and agrees that:
the Augmentation Process will come to an end in respect of that proposed Augmentation;
other than to the extent expressly provided in any Augmentation Process Deed, any Probity and Process Deed or this Deed, Project Co will have no Claim against the State in respect of that proposed Augmentation, and Project Co will procure that no Project Co Associate, Proponent or Proponent Associate makes any Claim against the State in respect of that proposed Augmentation; and
the State may elect at any time:
to perform all or any part of the proposed Augmentation itself;
to engage a State Associate to perform all or any part of the proposed Augmentation;
to engage any Project Co Associate, Proponent, or Proponent Associate directly to perform all or any part of the proposed Augmentation; 
to issue a Modification Order or a Modification Request in relation to the proposed Augmentation; or
to take any other action it deems fit in respect of the proposed Augmentation. 
[bookmark: _Toc475477178][bookmark: _Toc485463421][bookmark: _Toc165464025]Payment of Project Co
[bookmark: _Toc475477179][bookmark: _Toc485463422][bookmark: _Toc165464026]No payment prior to Augmentation Process Deed
Project Co acknowledges and agrees that it will not make and will procure that no Project Co Associate, Proponent or Proponent Associate makes any Claim against the State or any State Associate in connection with a proposed Augmentation or Augmentation Process including for payment of any costs or expenses incurred by Project Co, any Project Co Associate, any Proponent or any Proponent Associate in connection with the proposed Augmentation or Augmentation Process where such costs and expenses are incurred prior to the execution of an Augmentation Process Deed.
[bookmark: _Toc475477180][bookmark: _Ref480644387][bookmark: _Toc485463423][bookmark: _Toc165464027]Indemnity
Without limiting clauses 43.1, 43.2 and 43.5, and subject to clause 43.6 and clause 43.11, Project Co indemnifies the State and each State Associate from and against any Claim or Liability suffered or incurred by the State or relevant State Associates arising in connection with:
any breach of this Schedule by Project Co;
any breach by Project Co, a Project Co Associate, Proponent or a Proponent Associate of a Probity and Process Deed; or
any Wilful Misconduct by Project Co, a Project Co Associate, a Proponent or a Proponent Associate in respect of an Augmentation or an Augmentation Process,
prior to execution of an Augmentation Process Deed in respect of the relevant Augmentation or Augmentation Process.
[bookmark: _Ref465275300][bookmark: _Ref465339137][bookmark: _Toc475477181][bookmark: _Toc485463424][bookmark: _Toc165464028]
Part 2 – Augmentation Process Deed Principles
[bookmark: _Toc475477182][bookmark: _Toc485463425][bookmark: _Ref475021746][bookmark: _Ref473910287][bookmark: _Toc165464029]General
This Part 2 sets out the principles that, subject to section 1.2, are required to be included in the Augmentation Process Deed for an Augmentation.
[bookmark: _Toc475477183][bookmark: _Toc485463426][bookmark: _Ref491019311][bookmark: _Ref493078165][bookmark: _Toc165464030]Summary of content of Augmentation Process Deed
[bookmark: _Toc475477184][bookmark: _Toc485463427][bookmark: _Toc165464031]Content
The Augmentation Process Deed must address the following in respect of a proposed Augmentation:
the State's objectives for the proposed Augmentation;
the protocols and principles for ongoing interaction between Project Co, the Project Co Associates, the Proponents and the Proponent Associates on the one hand and the State and relevant State Associates on the other hand for the purposes of the Augmentation Process;
the process and timetable for the procurement of the proposed Augmentation, in accordance with the principles set out in section 8;
the Phases (if any) for procurement of the Augmentation, in accordance with the principles set out in section 15.1;
the Milestones that are to be achieved in order to achieve Contract Close by the Date for Contract Close, in accordance with the principles set out in section 8.2;
the form, content and timing of any State Brief in accordance with the principles set out in section 10;
the contractual model for delivery of the proposed Augmentation in accordance with the principles set out in section 11;
the commercial principles that apply to the funding and financing solution for the Augmentation, including the process and protocols for conducting a competitive Tender Process for any financial accommodation to be procured for the proposed Augmentation, in accordance with the principles set out in sections 13 and 15;
the strategy for engaging with the Financiers to procure consents in accordance with the principles set out in section 12;
the budget for the Augmentation Process Fee and Third Party Costs and the Augmentation Process Fee Cap and any Third Party Cost Cap in accordance with the principles set out in section 9; 
the required content and process for preparing the Augmentation Proposal in accordance with the principles in section 15;
the Augmentation Equity IRR Cap,  if the Augmentation Equity IRR is not otherwise to be determined by a Tender Process in accordance with the principles in sections 13 and 14;  
any Augmentation Management Fee in accordance with the principles set out in section 13.3;
any Margin payable to any Subcontractor for the Augmentation, determined in accordance with section 13.4 where the work to be undertaken by the Key Subcontractor has not been the subject of a Tender Process; 
the circumstances in which the Augmentation Process Deed may be terminated by the State, in accordance with the principles set out in section 18;
the consequences if the Augmentation Process Deed is terminated prior to Contract Close as set out in sections 18.2 to 18.7; 
the Intellectual Property Rights of the parties if the Augmentation Process Deed is terminated without achieving Contract Close as set out in section 19; and
indemnities and releases that Project Co and the Proponents must provide in favour of the State and the State Associates in respect of the Augmentation Process and proposed Augmentation, in accordance with the principles set out in section 20.
[bookmark: _Toc475477185][bookmark: _Toc485463428][bookmark: _Toc165464032]Terms of the Project Deed
The following clauses of this Deed must be incorporated into the Augmentation Process Deed, mutatis mutandis, unless otherwise agreed (which may include where the subject matter of the clause is already dealt with in a Probity and Process Deed):
clause 2 (General rules of interpretation);
clause 7.2 (State Representative);
clause 7.3 (Project Co Representative);
clause 10 (Project and Site Information);
clause 15.1 (State's right to enter, inspect and test);
clause 15.3 (State audits);
clause 16 (Work health and safety and Quality Assurance System);
clause 55 (Confidential Information and privacy); and
clause 62 (Notices and bar to Claims).
The parties may agree that other provisions of this Deed will be incorporated into any Augmentation Process Deed. 
[bookmark: _Ref475169842][bookmark: _Toc475477186][bookmark: _Toc485463429][bookmark: _Toc165464033]Augmentation timetable and administration
[bookmark: _Toc475477187][bookmark: _Toc485463430][bookmark: _Toc165464034]Timetable
The Augmentation Process Deed must include the agreed process and timetable for the Augmentation Process. 
The Augmentation Process Deed must provide that the Proponents will carry out the activities to be undertaken by them in respect of the Augmentation Process in accordance with Best Industry Practices.
[bookmark: _Ref475169938][bookmark: _Toc475477188][bookmark: _Toc485463431][bookmark: _Toc165464035]Milestones
[bookmark: _Ref475168063]The Augmentation Process Deed will specify agreed milestones in order to achieve Contract Close by the Date for Contract Close (each a Milestone and together the Milestones).
The Proponents and the State may agree that, on the achievement of certain Milestones, the Proponent will be entitled to payment of Third Party Costs in accordance with the principles set out in section 9. 
The Augmentation Process Deed may require the Proponents to:
achieve Milestones by a specified date; or
use their best endeavours to achieve Milestones by a specified date, 
depending on the nature of the Milestone and the importance of timing in the context of the Augmentation.
The Augmentation Process Deed should include a Date for Contract Close as a Milestone.
[bookmark: _Toc475477189][bookmark: _Toc485463432][bookmark: _Toc165464036]Working groups
The Proponents and the State may agree to use working groups to progress matters relating to the relevant Augmentation and the Augmentation Process.
The Proponents and the State must agree on the requirements for any such working groups and set out such requirements in the relevant Augmentation Process Deed.
[bookmark: _Toc475477190][bookmark: _Toc485463433][bookmark: _Toc165464037]Proponent Augmentation Material
The Proponent must, and must procure that the Proponent Associates:
provide to the State all Proponent Augmentation Material as required by the State; and
if required by the State, make available the appropriate personnel to explain the content of the Proponent Augmentation Material.
[bookmark: _Toc475477191][bookmark: _Toc485463434][bookmark: _Toc165464038]Audit
The Proponents must allow, and must procure that the Proponent Associates allow, the State and the State Associates to review and undertake audits to enable the State to verify compliance with the Augmentation Process Deed and any amounts payable under the Augmentation Process Deed.
[bookmark: _Ref475170222][bookmark: _Ref475171736][bookmark: _Toc475477192][bookmark: _Toc485463435][bookmark: _Toc165464039]Augmentation Process payments
[bookmark: _Toc475477193][bookmark: _Toc485463436][bookmark: _Toc165464040]General principles
Except as otherwise expressly provided in an Augmentation Process Deed, none of the Proponents or the Proponent Associates are entitled to make any Claim against the State or any State Associate in connection with the Augmentation Process or any Augmentation including for payment for any costs or expenses incurred in connection with the Augmentation Process or any Augmentation. 
[bookmark: _Ref475516904][bookmark: _Ref475476683]The State may agree to pay one of Project Co, a Proponent, or a management company used by the Proponents for its internal costs properly and reasonably incurred in managing the Augmentation Process (the Augmentation Process Fee), provided that if Project Co or the Management Services Contractor is managing the Augmentation Process, the Augmentation Process Fee may only be an amount that represents the material additional resources to those identified in the relevant Bid Project Plans that are required by Project Co or the Management Services Contractor (as applicable) to manage the Augmentation Process. 
Any Augmentation Process Fee payable by the State must be set out in the Augmentation Process Deed.
[bookmark: _Ref475444916]The State may agree to reimburse: 
[bookmark: _Ref478636991]design fees and other third party fees as agreed by the State on the basis that the service provided by the relevant third party will result in the State obtaining valuable Material which may be used by the State (Design Fees); and
[bookmark: _Ref478552509]professional advisor fees and any other third party fees not contemplated in section 9.1(d)(i) (Advisor Fees),
that are properly and reasonably incurred, payable by any of the Proponents and are directly attributable to the Augmentation Process including preparation of the Augmentation Proposal (together, Third Party Costs).
Any Third Party Costs payable to any of the Proponents must be set out in the Augmentation Process Deed.
Subject to sections 18.5 and 18.7, the Proponents and the Proponent Associates will not be entitled to any fees, margins, contingencies, costs, expenses or returns in connection with the Augmentation Process or an Augmentation for the period prior to Contract Close other than:
any Augmentation Process Fee; and 
any Third Party Costs,
except to the extent otherwise expressly agreed by the State. 
The Augmentation Process Fee and Third Party Costs will only be payable:
to one Proponent (on behalf of all Proponents) rather than multiple Proponents; and
where the Proponents have:
diligently pursued the development of the Augmentation;
acted in good faith in the development of the Augmentation; and
taken reasonable and proper steps to develop the Augmentation.
The Augmentation Process Fee and Third Party Costs must be calculated on an open book basis.
[bookmark: _Ref475176148][bookmark: _Toc475477194][bookmark: _Toc485463437][bookmark: _Toc165464041]Timing and reimbursement of the Augmentation Process Fee 
[bookmark: _Ref475357125]The Augmentation Process Fee must not include costs that are already included or allowed for in the Service Payment or for any resources which are already required to be committed to the Project. 
The Proponents must prepare a detailed budget for the Augmentation Process Fee to be included in the Augmentation Process Deed including details of the budget allocated to the relevant Proponent.
[bookmark: _Ref475401244]The Augmentation Process Deed must include a separate cap on the amount payable by the State for the Augmentation Process Fee that must not be exceeded (Augmentation Process Fee Cap).
The Augmentation Process Fee Cap can only be adjusted for material changes to the proposed Augmentation made by the State after the execution of the Augmentation Process Deed that are the equivalent to Modifications under this Deed and require material additional resourcing by the relevant Proponent, and then only by an amount agreed by the State, acting reasonably.
[bookmark: _Ref493680831]Subject to section 9.2(f) and section 9.3, none of the Proponents or Proponent Associates will be entitled to make any Claim against the State or any State Associates for any costs or expenses incurred by any of them in connection with the Augmentation (including Augmentation Process Fees) for the period prior to Contract Close.  
[bookmark: _Ref478627954]The Augmentation Process Fee will only be payable on termination of the Augmentation Process Deed prior to Contract Close in accordance with section 18.5 and must not exceed the relevant Augmentation Process Fee Cap.    
The Augmentation Process Fee will not be payable on Contract Close as it is the State's expectation that any such costs will be included as part of the Final Augmentation Proposal provided by the Proponent.  Any Augmentation Process Fee included as part of the Final Augmentation Proposal provided by the Proponent must not exceed the relevant Augmentation Process Fee Cap.
[bookmark: _Ref475170275][bookmark: _Ref475173445][bookmark: _Ref475176154][bookmark: _Toc475477195][bookmark: _Toc485463438][bookmark: _Toc165464042]Timing and reimbursement of the Third Party Costs 
The Third Party Costs must not include any amounts payable as an Augmentation Process Fee or that would be payable by Project Co or a Project Co Associate during the Term notwithstanding the Augmentation.
[bookmark: _Ref475308953]Third Party Costs will typically include consultant costs and must not include any Key Subcontractor costs or Tenderer costs except where agreed by the State and where:
the Augmentation requires significant investment by Key Subcontractors or Tenderers; and 
payment of such Third Party Costs will deliver demonstrable value for money to the State.
The Proponents must prepare a detailed budget for the Third Party Costs to be included in the Augmentation Process Deed including details of the budget allocated to the relevant third party.
[bookmark: _Ref475401185]The Augmentation Process Deed must include separate caps on the amount payable by the State for: 
[bookmark: _Ref478553371]Design Fees (Design Fees Cap); and
[bookmark: _Ref480820246]Advisor Fees,
that must not be exceeded (each a Third Party Cost Cap).
Each Third Party Cost Cap can only be adjusted for material changes to the proposed Augmentation made by the State after the execution of the Augmentation Process Deed that are the equivalent of Modifications under this Deed and require material additional resourcing by the relevant third party and then only by an amount agreed by the State acting reasonably.
The Proponents must not make, and must procure that no Proponent Associate makes, any Claim against the State or any State Associate for any Design Fees or Advisor Fees incurred by any of them: 
in connection with the Augmentation for the period prior to Contract Close in excess of the relevant Third Party Cost Cap; or
other than in accordance with section 9.3(g) or 9.3(h) (as applicable).
[bookmark: _Ref478638362]If the State agrees to pay the Proponents for Design Fees, unless otherwise expressly provided in the Augmentation Process Deed, the State will only pay Design Fees: 
upon achievement of certain agreed Milestones to incentivise the achievement of those Milestones, provided that:
any agreed Milestone payment in respect of Design Fees must be subject to an agreed maximum or capped amount; and
the State has received value for money for any such payment, including the licence granted to the State respect of any Intellectual Property Rights in the Proponent Augmentation Material in accordance with section 19; or
on termination of the Augmentation Process Deed prior to Contract Close in accordance with section 18.4 or 18.5 (as applicable). 
[bookmark: _Ref491017428]If the State agrees to pay the Proponents for Advisor Fees, unless otherwise expressly provided in the Augmentation Process Deed, the State will only pay Advisor Fees on termination of the Augmentation Process Deed prior to Contract Close in accordance with section 18.5.
Third Party Costs must not include any amounts that should be included in the Augmentation Management Fee or Augmentation Process Fee.
Third Party Costs will not be payable on Contract Close as it is the State's expectation that any such costs, to the extent not already paid, will be included as part of the Final Augmentation Proposal provided by the Proponent.  Any Third Party Costs included as part of the Final Augmentation Proposal provided by the Proponent must not exceed the balance of the relevant Third Party Cost Cap (taking into account any Third Party Costs already paid).
[bookmark: _Toc475477196][bookmark: _Toc485463439][bookmark: _Toc165464043]Open book
Where this Schedule or the Augmentation Process Deed refers to calculations or payments being made on an "open book basis" this means:
providing a reasonable breakdown of the calculation of all relevant preliminaries, labour, consultant fees, equipment, materials, subcontract, finance and other costs, Margins and receipts of any Proponent and any Proponent Associate (as applicable) in a clear and transparent manner; 
using best endeavours to provide a breakdown of any amounts payable under any relevant subcontracts; and
providing other information reasonably requested by the State including reasonably available source documents including invoices and timesheets required to verify such calculation.
[bookmark: _Toc474958771][bookmark: _Toc474958915][bookmark: _Toc474959058][bookmark: _Toc474959201][bookmark: _Toc474959346][bookmark: _Toc474959493][bookmark: _Toc474958772][bookmark: _Toc474958916][bookmark: _Toc474959059][bookmark: _Toc474959202][bookmark: _Toc474959347][bookmark: _Toc474959494][bookmark: _Toc433617971][bookmark: _Toc433660862][bookmark: _Toc433671792][bookmark: _Toc433673581][bookmark: _Toc433617973][bookmark: _Toc433660864][bookmark: _Toc433671794][bookmark: _Toc433673583][bookmark: _Toc433617974][bookmark: _Toc433660865][bookmark: _Toc433671795][bookmark: _Toc433673584][bookmark: _Toc433551337][bookmark: _Toc433617979][bookmark: _Toc433660870][bookmark: _Toc433671800][bookmark: _Toc433673589][bookmark: _Toc433551342][bookmark: _Toc433617984][bookmark: _Toc433660875][bookmark: _Toc433671805][bookmark: _Toc433673594][bookmark: _Ref475170049][bookmark: _Toc475477198][bookmark: _Toc485463441][bookmark: _Ref474932450][bookmark: _Ref433298413][bookmark: _Toc452725812][bookmark: _Ref474320138][bookmark: _Toc165464044]State Brief 
The parties must agree and set out in the Augmentation Process Deed: 
the Milestone upon which the State Brief may be issued by the State; and
the form and content of any such State Brief which, unless otherwise agreed by the parties (acting reasonably having regard to the nature and the extent of the Augmentation), should be consistent with the then current Partnerships Victoria Request for Proposal template as published on the Partnerships Victoria website. 
[bookmark: _Ref475170069][bookmark: _Toc475477199][bookmark: _Toc485463442][bookmark: _Toc165464045]Contractual model
[bookmark: _Ref433635913]The form of contract for the delivery of an Augmentation will be:
as specified in the State Brief; or 
otherwise agreed between the parties. 
[bookmark: _Ref474930862]Any contract proposed for the delivery of the Augmentation must have terms that are consistent with the risk allocation in this Deed or the Standard Form Project Deed save that as between the State on the one hand and the Proponents and Project Co on the other hand, the Proponents and Project Co will bear all interface risk between the Project and the Augmentation.
[bookmark: _Toc474958779][bookmark: _Toc474958923][bookmark: _Toc474959066][bookmark: _Toc474959209][bookmark: _Toc474959354][bookmark: _Toc474959501][bookmark: _The_State_will][bookmark: _Toc474958781][bookmark: _Toc474958925][bookmark: _Toc474959068][bookmark: _Toc474959211][bookmark: _Toc474959356][bookmark: _Toc474959503][bookmark: _Toc444042144][bookmark: _Toc444185755][bookmark: _Toc444185911][bookmark: _Toc436309868][bookmark: _Toc436318919][bookmark: _Toc436325427][bookmark: _Toc433617994][bookmark: _Toc433660885][bookmark: _Toc433671815][bookmark: _Toc433673604][bookmark: _Toc433617995][bookmark: _Toc433660886][bookmark: _Toc433671816][bookmark: _Toc433673605][bookmark: _Toc433633822][bookmark: _Toc433641067][bookmark: _Toc433641226][bookmark: _Toc433643084][bookmark: _Toc433643236][bookmark: _Toc433646724][bookmark: _Toc433671991][bookmark: _Toc433673452][bookmark: _Toc433674114][bookmark: _Toc433675561][bookmark: _Toc433700457][bookmark: _Ref474957385][bookmark: _Toc475477200][bookmark: _Toc485463443][bookmark: _Ref474355147][bookmark: _Ref436243498][bookmark: _Toc452725816][bookmark: _Toc165464046]Existing Financiers
[bookmark: _Ref485396428]The Proponents must procure any consents required from the Financiers for the relevant Augmentation (including in relation to entry into the Augmentation Documents).
The State's sole and exclusive remedy in respect of a breach by the Proponents of section 12(a) is the right to terminate under section 18.2. 
The Proponents must develop a strategy for engaging with the Financiers, or to refinance debt if applicable, which must be approved by the State and included in the Augmentation Process Deed. 
[bookmark: _Ref475170107][bookmark: _Ref475170491][bookmark: _Toc475477201][bookmark: _Toc485463444][bookmark: _Toc165464047]Augmentation Price and Funding
[bookmark: _Toc475477202][bookmark: _Toc485463445][bookmark: _Toc165464048]Funding for the Augmentation
[bookmark: _Ref475627707]Value for money is a key consideration for the State in evaluating and agreeing to an appropriate funding and financing solution for an Augmentation. 
The commercial principles that will apply to the funding and financing solution for an Augmentation, which are to be reflected in the Augmentation Documents, must be agreed by the parties and must be consistent with those required by the PV Requirements. 
Any funding or financing required for a proposed Augmentation must be procured in accordance with section 14 and included in the Final Augmentation Proposal.
[bookmark: _Toc475477203][bookmark: _Toc485463446][bookmark: _Toc165464049]Augmentation Equity IRR 
[bookmark: _Ref491017269][bookmark: _Ref474180219]If the Augmentation will include the contribution of equity and, in accordance with the principles set out in section 14.1, the parties determine not to undertake a Tender Process to procure the equity for the Augmentation, the Augmentation Equity IRR Cap must be included in the Augmentation Process Deed as the maximum possible Augmentation Equity IRR. 
Unless the State materially changes the risk profile of the Augmentation from that identified in this Deed, or the State otherwise agrees, any Augmentation Equity IRR included in the Final Augmentation Proposal must not exceed the Augmentation Equity IRR Cap. 
[bookmark: _Toc474958783][bookmark: _Toc474958927][bookmark: _Toc474959070][bookmark: _Toc474959213][bookmark: _Toc474959358][bookmark: _Toc474959505][bookmark: _Toc474958784][bookmark: _Toc474958928][bookmark: _Toc474959071][bookmark: _Toc474959214][bookmark: _Toc474959359][bookmark: _Toc474959506][bookmark: _Ref475170439][bookmark: _Ref475171025][bookmark: _Toc475477204][bookmark: _Toc485463447][bookmark: _Ref474929355][bookmark: _Toc165464050]Augmentation Management Fee
The Augmentation Process Deed must set out any agreed Augmentation Management Fee which will be determined and calculated on an open book basis using methods that will be able to demonstrate value for money to the State in respect of the proposed Augmentation Management Fee, including benchmarking in respect of comparable reference projects. 
Unless the State materially changes the scope of the Augmentation or otherwise agrees, any Augmentation Management Fee included in the Final Augmentation Proposal must not exceed the Augmentation Management Fee included in the Augmentation Process Deed.
The Augmentation Management Fee must not include any Third Party Cost or any part of the Augmentation Process Fee.
The Proponents will not be entitled to be paid any amount in respect of the Augmentation Management Fee if the Augmentation Process Deed is terminated prior to Contract Close.
The Augmentation Management Fee will only be payable to one Proponent (on behalf of all Proponents) rather than multiple Proponents.
[bookmark: _Ref475173754][bookmark: _Toc475477205][bookmark: _Toc485463448][bookmark: _Toc165464051]Subcontractor Margin  
[bookmark: _Ref493680544]Subject to section 13.3:
if, in accordance with the principles set out in section 14.1, the parties determine to procure a Subcontractor to undertake any part of the Augmentation without a Tender Process, the Margin of that Subcontractor for the work it will undertake as part of the Augmentation  must be included in the Augmentation Process Deed and must not exceed the Construction Margin and the Services Margin (as applicable); and
the Margin of Project Co for the work it will undertake as part of the Augmentation must be included in the Augmentation Process Deed and must not exceed the Project Co Margin.  
Unless the State materially changes the scope of the Augmentation Process Deed, or otherwise agrees, any Margin payable to a Subcontractor or Project Co for the Augmentation included in the Augmentation Process Deed must be included in the Final Augmentation Proposal, unadjusted and must not exceed the Construction Margin, Services Margin or Project Co Margin (as applicable).
[bookmark: _Toc474958786][bookmark: _Toc474958930][bookmark: _Toc474959073][bookmark: _Toc474959216][bookmark: _Toc474959361][bookmark: _Toc474959508][bookmark: _Toc474958787][bookmark: _Toc474958931][bookmark: _Toc474959074][bookmark: _Toc474959217][bookmark: _Toc474959362][bookmark: _Toc474959509][bookmark: _Toc474958788][bookmark: _Toc474958932][bookmark: _Toc474959075][bookmark: _Toc474959218][bookmark: _Toc474959363][bookmark: _Toc474959510][bookmark: _Toc474958789][bookmark: _Toc474958933][bookmark: _Toc474959076][bookmark: _Toc474959219][bookmark: _Toc474959364][bookmark: _Toc474959511][bookmark: _Toc474958790][bookmark: _Toc474958934][bookmark: _Toc474959077][bookmark: _Toc474959220][bookmark: _Toc474959365][bookmark: _Toc474959512][bookmark: _Toc474958791][bookmark: _Toc474958935][bookmark: _Toc474959078][bookmark: _Toc474959221][bookmark: _Toc474959366][bookmark: _Toc474959513][bookmark: _Ref475172606][bookmark: _Toc475477206][bookmark: _Toc485463449][bookmark: _Toc165464052]Key principles for Tender Processes
[bookmark: _Toc436325435][bookmark: _Toc436325437][bookmark: _Toc436325439][bookmark: _Toc436325440][bookmark: _Toc436325444][bookmark: _Toc436325445][bookmark: _Toc436325447][bookmark: _Toc436309876][bookmark: _Toc436318927][bookmark: _Toc436325450][bookmark: _Toc436309879][bookmark: _Toc436318930][bookmark: _Toc436325453][bookmark: _Toc436309880][bookmark: _Toc436318931][bookmark: _Toc436325454][bookmark: _Toc436309886][bookmark: _Toc436318937][bookmark: _Toc436325460][bookmark: _Toc436309890][bookmark: _Toc436318941][bookmark: _Toc436325464][bookmark: _Toc436309894][bookmark: _Toc436318945][bookmark: _Toc436325468][bookmark: _Toc436309897][bookmark: _Toc436318948][bookmark: _Toc436325471][bookmark: _Toc433660894][bookmark: _Toc433671824][bookmark: _Toc433673613][bookmark: _Toc432071674][bookmark: _Toc432079950][bookmark: _Appointment_of_Design][bookmark: _Plenary_will_conduct][bookmark: _Notwithstanding_the_process][bookmark: _Toc432071679][bookmark: _Toc432079955][bookmark: _Construction_contractor][bookmark: _Plenary_will_engage][bookmark: _From_the_RFP][bookmark: _Notwithstanding,_clauses_7.1(b)(i)][bookmark: _Toc433618006][bookmark: _Toc433660897][bookmark: _Toc433671827][bookmark: _Toc433673616][bookmark: _Toc432071682][bookmark: _Toc432079958][bookmark: _Toc474958798][bookmark: _Toc474958942][bookmark: _Toc474959085][bookmark: _Toc474959228][bookmark: _Toc474959373][bookmark: _Toc474959520][bookmark: _Toc474958799][bookmark: _Toc474958943][bookmark: _Toc474959086][bookmark: _Toc474959229][bookmark: _Toc474959374][bookmark: _Toc474959521][bookmark: _Toc474958800][bookmark: _Toc474958944][bookmark: _Toc474959087][bookmark: _Toc474959230][bookmark: _Toc474959375][bookmark: _Toc474959522][bookmark: _Toc474958801][bookmark: _Toc474958945][bookmark: _Toc474959088][bookmark: _Toc474959231][bookmark: _Toc474959376][bookmark: _Toc474959523][bookmark: _Toc474958802][bookmark: _Toc474958946][bookmark: _Toc474959089][bookmark: _Toc474959232][bookmark: _Toc474959377][bookmark: _Toc474959524][bookmark: _Toc474958803][bookmark: _Toc474958947][bookmark: _Toc474959090][bookmark: _Toc474959233][bookmark: _Toc474959378][bookmark: _Toc474959525][bookmark: _Toc474958804][bookmark: _Toc474958948][bookmark: _Toc474959091][bookmark: _Toc474959234][bookmark: _Toc474959379][bookmark: _Toc474959526][bookmark: _Toc474958805][bookmark: _Toc474958949][bookmark: _Toc474959092][bookmark: _Toc474959235][bookmark: _Toc474959380][bookmark: _Toc474959527][bookmark: _Toc474958806][bookmark: _Toc474958950][bookmark: _Toc474959093][bookmark: _Toc474959236][bookmark: _Toc474959381][bookmark: _Toc474959528][bookmark: _Toc474958807][bookmark: _Toc474958951][bookmark: _Toc474959094][bookmark: _Toc474959237][bookmark: _Toc474959382][bookmark: _Toc474959529][bookmark: _Toc474958808][bookmark: _Toc474958952][bookmark: _Toc474959095][bookmark: _Toc474959238][bookmark: _Toc474959383][bookmark: _Toc474959530][bookmark: _Toc474958809][bookmark: _Toc474958953][bookmark: _Toc474959096][bookmark: _Toc474959239][bookmark: _Toc474959384][bookmark: _Toc474959531][bookmark: _Toc474958810][bookmark: _Toc474958954][bookmark: _Toc474959097][bookmark: _Toc474959240][bookmark: _Toc474959385][bookmark: _Toc474959532][bookmark: _Toc474958811][bookmark: _Toc474958955][bookmark: _Toc474959098][bookmark: _Toc474959241][bookmark: _Toc474959386][bookmark: _Toc474959533][bookmark: _Toc474958812][bookmark: _Toc474958956][bookmark: _Toc474959099][bookmark: _Toc474959242][bookmark: _Toc474959387][bookmark: _Toc474959534][bookmark: _Toc474958813][bookmark: _Toc474958957][bookmark: _Toc474959100][bookmark: _Toc474959243][bookmark: _Toc474959388][bookmark: _Toc474959535][bookmark: _Toc474958814][bookmark: _Toc474958958][bookmark: _Toc474959101][bookmark: _Toc474959244][bookmark: _Toc474959389][bookmark: _Toc474959536][bookmark: _Toc474958815][bookmark: _Toc474958959][bookmark: _Toc474959102][bookmark: _Toc474959245][bookmark: _Toc474959390][bookmark: _Toc474959537][bookmark: _Toc474958816][bookmark: _Toc474958960][bookmark: _Toc474959103][bookmark: _Toc474959246][bookmark: _Toc474959391][bookmark: _Toc474959538][bookmark: _Toc474958817][bookmark: _Toc474958961][bookmark: _Toc474959104][bookmark: _Toc474959247][bookmark: _Toc474959392][bookmark: _Toc474959539][bookmark: _Ref475172752][bookmark: _Ref475173019][bookmark: _Toc475477207][bookmark: _Toc485463450][bookmark: _Ref474224061][bookmark: _Ref474224180][bookmark: _Ref436912967][bookmark: _Toc452725826][bookmark: _Toc165464053]General principles
[bookmark: _Ref474419375]Subject to section 14.1(b), the Proponents must undertake a competitive tender process (Tender Process) for all parts of the relevant Augmentation other than the management of the delivery of the Augmentation (in respect of which the Augmentation Management Fee is payable). 
[bookmark: _Ref474419533]In only exceptional circumstances and if the Proponents are able to demonstrate to the satisfaction of the State that it is not possible or will not deliver the State value for money to run a competitive Tender Process for any part of an Augmentation, the Proponents must propose another process, and demonstrate that the outcome of this alternative process will deliver at least the same value for money to the State as a competitive Tender Process.
[bookmark: _Ref491017255]If the State agrees to an alternative process to a Tender Process for the procurement of any part of the Augmentation (Alternative Process):
any such Alternative Process must be set out in the Augmentation Process Deed and must be undertaken on a transparent and open book basis.  Any proposed rates or margins must not exceed relevant rates or margins set out in the Change Compensation Principles; 
subject to section 14.1(c)(iii), the price outcome of the Alternative Process will not be subject to further adjustment, other than to the extent of a change in scope of the Augmentation agreed to by the State; and 
[bookmark: _Ref485397956]if the State notifies the Proponents that it is dissatisfied with the Alternative Process (including the progress of the Alternative Process) or the outcome of the Alternative Process, the Proponents must cease the Alternative Process (if not already concluded) and instead undertake a Tender Process for the relevant part of the Augmentation.  If the State notifies the Proponents that it is dissatisfied with the outcome of such Tender Process, the Proponents will be bound to offer the outcome of the preceding Alternative Process (to the extent concluded).  
[bookmark: _Ref491017213]Without limiting sections 9.2 and 9.3, none of the Proponents or the Proponent Associates are entitled to make any Claim against the State or any State Associate in connection with a Tender Process or any Alternative Process for an Augmentation. 
[bookmark: _Ref475021764][bookmark: _Toc475477208][bookmark: _Toc485463451][bookmark: _Toc165464054]Tender Process principles
[bookmark: _Ref474419376]A clear structure and process must be set out in the Augmentation Process Deed for each Tender Process in accordance with the following principles:
the Proponents will be responsible for conducting the Tender Process, including preparing the tender strategy, timetable, evaluation plan and assessment criteria; 
the Tender Process must be completed on a competitive, arm's length, transparent and open book basis;
tender submissions must meet the State Brief requirements for the relevant Augmentation;
Tenderers must demonstrate value for money;
selection of a preferred Tenderer must be based on competent and fully detailed analysis of the respective tender submissions;
there must be no bias and no perception of bias; 
the Tender Process must be fair and be seen to be fair to all participants; 
the State may appoint a probity auditor (which may be the State Probity Auditor as defined in the Probity and Process Deed) or require the Proponents to appoint a probity advisor to oversee the Tender Process;
confidentiality must be upheld at all stages of the Tender Process and effective security measures must be maintained to safeguard the Tenderer Information from unauthorised access or use;
key decisions must be well documented such that the results are transparent and auditable in accordance with any applicable Laws and Standards;
the State must approve each Tender Process before it is commenced by the Proponents;
the State must have full visibility of each Tender Process, including: 
any Tenderer Information and any material or communications produced by any Proponent or any Proponent Associate in relation to the Tender Process; and 
a right to attend and actively participate in all negotiations and meetings with Tenderers;
all tender documentation must be approved by the State prior to release and incorporate any State requirements, including with respect to probity requirements and maintaining the integrity of the Tender Process;
the Proponents must ensure that there are no conflicts of interest or perceived conflicts of interest associated with the Tender Process, or if there is a potential or perceived conflict of interest, that appropriate and customary safeguards acceptable to the State (acting reasonably) are in place to manage that potential or perceived conflict of interest; 
Related Bodies Corporate or shareholders of Project Co, any Proponent, Proponent Associate, any Key Subcontractor or any Significant Subcontractor can only tender for packages the subject of a Tender Process if approved by the State;
following receipt of tenders, the Proponents must recommend a preferred Tenderer and provide the State with a detailed explanation of the reasons for its recommendation or proposal (including a comparative analysis of the tender received from a preferred Tenderer and each other tender received);
the Proponents must not select a preferred Tenderer without State approval;
the State may reject the Proponents' preferred Tenderer; 
at the request of the State from time to time, the Proponents must provide any documents, records and other information that the State reasonably requires to evidence compliance by the Proponents with the requirements of the Augmentation Process Deed, including providing any tender submitted by a Tenderer, communications with the Tenderers and final contracts (including downstream tenders and contracts);
the Proponents must notify the State immediately if they become aware of any suspected or actual breach of any Tender Process arrangements and take all reasonable steps to prevent or stop any such suspected or actual breach of the Tender Process arrangements; and
the Proponents must maintain records of the Tender Process and all decisions made by the Proponents or any Proponent Associates during the Tender Process to allow for independent auditing of the Tender Process and review and consideration by the State, including: 
minutes of meetings; 
the Tenderer Information;
correspondence sent by or to Project Co, any Proponent, any Project Co Associates or any Proponent Associate in relation to the Tender Process or the Augmentation; 
papers presented to any working group referred to in this Schedule; and
assessment reports.
[bookmark: _Toc494363725][bookmark: _Toc494612573][bookmark: _Toc498075749][bookmark: _Toc499558344][bookmark: _Toc474958820][bookmark: _Toc474958964][bookmark: _Toc474959107][bookmark: _Toc474959249][bookmark: _Toc474959395][bookmark: _Toc474959542][bookmark: _Toc474958822][bookmark: _Toc474958966][bookmark: _Toc474959109][bookmark: _Toc474959251][bookmark: _Toc474959397][bookmark: _Toc474959544][bookmark: _Toc474958823][bookmark: _Toc474958967][bookmark: _Toc474959110][bookmark: _Toc474959252][bookmark: _Toc474959398][bookmark: _Toc474959545][bookmark: _Toc474958824][bookmark: _Toc474958968][bookmark: _Toc474959111][bookmark: _Toc474959253][bookmark: _Toc474959399][bookmark: _Toc474959546][bookmark: _Toc474958825][bookmark: _Toc474958969][bookmark: _Toc474959112][bookmark: _Toc474959254][bookmark: _Toc474959400][bookmark: _Toc474959547][bookmark: _Ref475169901][bookmark: _Ref475170123][bookmark: _Ref475170290][bookmark: _Toc475477209][bookmark: _Toc485463452][bookmark: _Toc165464055]Augmentation Proposal
[bookmark: _Toc475477210][bookmark: _Ref478635958][bookmark: _Toc485463453][bookmark: _Toc165464056]Phases
The Augmentation Proposal may be submitted in stages or updated as set out in the Augmentation Process Deed, however a Final Augmentation Proposal must be submitted by the Proponents in accordance with the Augmentation Process Deed and the State Brief (or any other process agreed by the parties) which will be evaluated by the State for the purposes of determining whether to implement the relevant Augmentation. 
[bookmark: _Ref475168130]The parties must agree on the phases for the procurement of the Augmentation, which may include the preparation and submission by Project Co or the Proponents (as the case may be) of Augmentation Proposal(s) and evaluation of Augmentation Proposals by the State, negotiation of the Augmentation Documents and the achievement of Contract Close (each a Phase and together the Phases). 
[bookmark: _Toc475477211][bookmark: _Toc485463454][bookmark: _Toc165464057]Key inclusions in the Augmentation Proposal
[bookmark: _Ref465358405]The Proponents must submit a Final Augmentation Proposal in a form and with sufficient information to enable the State to determine whether or not to proceed with the Augmentation, including:
being in the form, and containing the information and documents, required by the Augmentation Process Deed and the State Brief (or any other process as agreed by the parties); 
being of a quality and level of detail similar to that which would be submitted as part of a proposal in response to a request for proposal for a Partnerships Victoria PPP project as set out in the Partnerships Victoria Request for Proposal template as published on the Partnerships Victoria website at the relevant time; 
any offers received from a Tender Process for the relevant Augmentation;
a financial model for the Augmentation in a form and containing a level of detail similar to that required by the Partnerships Victoria Request for Proposal template as published on the Partnerships Victoria website at the relevant time; 
drafts of all Augmentation Documents proposed to be entered into in connection with the relevant Augmentation;
being a binding offer that is capable of acceptance by the State on its terms; and
being submitted by the Proponents to the State in accordance with the timetable set out in the State Brief (or any other process as agreed by the parties), 
(together the Final Augmentation Proposal).
The State may ask clarification questions in respect of any Augmentation Proposal and the Proponents must, and must procure that the relevant Proponent Associates, promptly consider and respond to any such clarification question.
[bookmark: _Toc475477212][bookmark: _Toc485463455][bookmark: _Toc165464058]Commercial Development
[bookmark: _Ref474955617]The Proponents must, in their Augmentation Proposal, include full details of any commercial development they propose to deliver under, or in conjunction with, the relevant Augmentation (Commercial Development). 
The State will take no risk on delivery of the Commercial Development or on any interface risk between such Commercial Development and the relevant Augmentation or the Project.
[bookmark: _Toc474959259][bookmark: _Toc474959405][bookmark: _Toc474959552][bookmark: _Toc474958829][bookmark: _Toc474958973][bookmark: _Toc474959116][bookmark: _Toc474959260][bookmark: _Toc474959406][bookmark: _Toc474959553][bookmark: _Ref474331299][bookmark: _Toc475477213][bookmark: _Toc485463456][bookmark: _Toc165464059]Evaluation and negotiation of Final Augmentation Proposals
Provided all Milestones which are required to have been achieved prior to the State evaluating the Final Augmentation Proposal have been achieved (or waived by the State in accordance with the Augmentation Process Deed), the State will undertake its evaluation and value for money assessment of the Final Augmentation Proposal.
The State will determine how, or the principles for how, the Final Augmentation Proposal will be evaluated by the State subject to any express provisions or criteria in relation to such evaluation set out in the relevant Augmentation Process Deed or State Brief.
The evaluation criteria for the Final Augmentation Proposal will be of a quality and level of detail similar to the evaluation criteria contained in the request for proposal for a Partnerships Victoria PPP Project as set out the Partnerships Victoria Request for Proposal template as published on the Partnerships Victoria website at the relevant time.
[bookmark: _Ref473811527]Subject to section 17, if the State evaluates the Final Augmentation Proposal as acceptable, the Proponents must negotiate in good faith to finalise the Augmentation Documents, in order to achieve Contract Close by the Date for Contract Close.
[bookmark: _Ref475206779][bookmark: _Toc475477214][bookmark: _Toc485463457][bookmark: _Ref432009633][bookmark: _Toc452725840][bookmark: _Ref474332697][bookmark: _Ref395696391][bookmark: _Toc165464060]Privileges and discretions of the State
In addition to its rights set out elsewhere in the Augmentation Process Deed, including its right to terminate the Augmentation Process Deed at any time, the State will have the right to:
[bookmark: _Toc436325476][bookmark: _Toc432071685][bookmark: _Toc432079961][bookmark: _Fees,_margins_and][bookmark: _Toc474958833][bookmark: _Toc474958977][bookmark: _Toc474959120][bookmark: _Toc474959264][bookmark: _Toc474959410][bookmark: _Toc474959557][bookmark: _Toc474958836][bookmark: _Toc474958980][bookmark: _Toc474959123][bookmark: _Toc474959267][bookmark: _Toc474959413][bookmark: _Toc474959560][bookmark: _Toc474958837][bookmark: _Toc474958981][bookmark: _Toc474959124][bookmark: _Toc474959268][bookmark: _Toc474959414][bookmark: _Toc474959561][bookmark: _Toc474958838][bookmark: _Toc474958982][bookmark: _Toc474959125][bookmark: _Toc474959269][bookmark: _Toc474959415][bookmark: _Toc474959562][bookmark: _Toc474958841][bookmark: _Toc474958985][bookmark: _Toc474959128][bookmark: _Toc474959272][bookmark: _Toc474959418][bookmark: _Toc474959565][bookmark: _Toc474958842][bookmark: _Toc474958986][bookmark: _Toc474959129][bookmark: _Toc474959273][bookmark: _Toc474959419][bookmark: _Toc474959566][bookmark: _Toc474958843][bookmark: _Toc474958987][bookmark: _Toc474959130][bookmark: _Toc474959274][bookmark: _Toc474959420][bookmark: _Toc474959567][bookmark: _Toc474958844][bookmark: _Toc474958988][bookmark: _Toc474959131][bookmark: _Toc474959275][bookmark: _Toc474959421][bookmark: _Toc474959568][bookmark: _Toc432071687][bookmark: _Toc432079966][bookmark: _Potential_commercial_opportunities][bookmark: _Toc433660911][bookmark: _Toc433671840][bookmark: _Toc433672016][bookmark: _Toc433673475][bookmark: _Toc433673627][bookmark: _Toc433674137][bookmark: _Toc433675584][bookmark: _Toc433700480][bookmark: _Toc436309910][bookmark: _Toc436318961][bookmark: _Toc436325485][bookmark: _Toc433671844][bookmark: _Toc433673631][bookmark: _Toc432071689][bookmark: _Toc432079968][bookmark: _Toc432071695][bookmark: _Toc432079974][bookmark: _Toc397608009][bookmark: _Toc397608272][bookmark: _Toc397608534][bookmark: _Toc397450081][bookmark: _Toc397456215][bookmark: _Toc397456684][bookmark: _Toc397516242][bookmark: _Toc397587976][bookmark: _Toc397588398][bookmark: _Toc397608010][bookmark: _Toc397608273][bookmark: _Toc397608535][bookmark: _Toc397456216][bookmark: _Toc397456685][bookmark: _Toc397516243][bookmark: _Toc397581708][bookmark: _Toc397587977][bookmark: _Toc397588399][bookmark: _Toc397608011][bookmark: _Toc397608274][bookmark: _Toc397608536][bookmark: _Toc397437137][bookmark: _Toc397438857][bookmark: _Toc397440910][bookmark: _Toc397450083][bookmark: _Toc397456217][bookmark: _Toc397456686][bookmark: _Toc397516244][bookmark: _Toc397587978][bookmark: _Toc397588400][bookmark: _Toc397608012][bookmark: _Toc397608275][bookmark: _Toc397608537][bookmark: _Toc397437139][bookmark: _Toc397438859][bookmark: _Toc397440912][bookmark: _Toc397450085][bookmark: _Toc397456219][bookmark: _Toc397456688][bookmark: _Toc397516246][bookmark: _Toc397587980][bookmark: _Toc397588402][bookmark: _Toc397608014][bookmark: _Toc397608277][bookmark: _Toc397608539][bookmark: _Toc397437141][bookmark: _Toc397438861][bookmark: _Toc397440914][bookmark: _Toc397450087][bookmark: _Toc397456221][bookmark: _Toc397456690][bookmark: _Toc397516248][bookmark: _Toc397587982][bookmark: _Toc397588404][bookmark: _Toc397608016][bookmark: _Toc397608279][bookmark: _Toc397608541][bookmark: _Toc397437142][bookmark: _Toc397438862][bookmark: _Toc397440915][bookmark: _Toc397450088][bookmark: _Toc397456222][bookmark: _Toc397456691][bookmark: _Toc397516249][bookmark: _Toc397587983][bookmark: _Toc397588405][bookmark: _Toc397608017][bookmark: _Toc397608280][bookmark: _Toc397608542][bookmark: _Toc397437144][bookmark: _Toc397438864][bookmark: _Toc397440917][bookmark: _Toc397450090][bookmark: _Toc397456224][bookmark: _Toc397456693][bookmark: _Toc397516251][bookmark: _Toc397587985][bookmark: _Toc397588407][bookmark: _Toc397608019][bookmark: _Toc397608282][bookmark: _Toc397608544][bookmark: _Toc397437147][bookmark: _Toc397438867][bookmark: _Toc397440920][bookmark: _Toc397450093][bookmark: _Toc397456227][bookmark: _Toc397456696][bookmark: _Toc397516254][bookmark: _Toc397587988][bookmark: _Toc397588410][bookmark: _Toc397608022][bookmark: _Toc397608285][bookmark: _Toc397608547][bookmark: _Toc397437148][bookmark: _Toc397438868][bookmark: _Toc397440921][bookmark: _Toc397450094][bookmark: _Toc397456228][bookmark: _Toc397456697][bookmark: _Toc397516255][bookmark: _Toc397587989][bookmark: _Toc397588411][bookmark: _Toc397608023][bookmark: _Toc397608286][bookmark: _Toc397608548][bookmark: _Toc397080098][bookmark: _Toc397097090][bookmark: _Toc397080099][bookmark: _Toc397097091][bookmark: _Toc397080100][bookmark: _Toc397097092][bookmark: _Toc397080101][bookmark: _Toc397097093][bookmark: _Toc397080102][bookmark: _Toc397097094][bookmark: _Toc397080103][bookmark: _Toc397097095][bookmark: _Toc397080104][bookmark: _Toc397097096][bookmark: _Toc397080105][bookmark: _Toc397097097][bookmark: _Toc397080106][bookmark: _Toc397097098][bookmark: _Toc397080107][bookmark: _Toc397097099][bookmark: _Toc397080108][bookmark: _Toc397097100][bookmark: _Toc397080109][bookmark: _Toc397097101][bookmark: _Toc397080110][bookmark: _Toc397097102][bookmark: _Toc397080111][bookmark: _Toc397097103][bookmark: _Toc397080112][bookmark: _Toc397097104][bookmark: _Toc397080113][bookmark: _Toc397097105][bookmark: _Toc397080114][bookmark: _Toc397097106][bookmark: _Toc397080115][bookmark: _Toc397097107][bookmark: _Toc397080116][bookmark: _Toc397097108][bookmark: _Toc397080117][bookmark: _Toc397097109][bookmark: _Toc397080118][bookmark: _Toc397097110][bookmark: _Toc397080119][bookmark: _Toc397097111][bookmark: _Toc397437150][bookmark: _Toc397438870][bookmark: _Toc397440923][bookmark: _Toc397450096][bookmark: _Toc397456230][bookmark: _Toc397456699][bookmark: _Toc397516257][bookmark: _Toc397587991][bookmark: _Toc397588413][bookmark: _Toc397608025][bookmark: _Toc397608288][bookmark: _Toc397608550][bookmark: _Toc397437151][bookmark: _Toc397438871][bookmark: _Toc397440924][bookmark: _Toc397450097][bookmark: _Toc397456231][bookmark: _Toc397456700][bookmark: _Toc397516258][bookmark: _Toc397587992][bookmark: _Toc397588414][bookmark: _Toc397608026][bookmark: _Toc397608289][bookmark: _Toc397608551][bookmark: _Toc397437156][bookmark: _Toc397438876][bookmark: _Toc397440929][bookmark: _Toc397450102][bookmark: _Toc397456236][bookmark: _Toc397456705][bookmark: _Toc397516263][bookmark: _Toc397587997][bookmark: _Toc397588419][bookmark: _Toc397608031][bookmark: _Toc397608294][bookmark: _Toc397608556][bookmark: _Toc397437159][bookmark: _Toc397438879][bookmark: _Toc397440932][bookmark: _Toc397450105][bookmark: _Toc397456239][bookmark: _Toc397456708][bookmark: _Toc397516266][bookmark: _Toc397588000][bookmark: _Toc397588422][bookmark: _Toc397608034][bookmark: _Toc397608297][bookmark: _Toc397608559][bookmark: _Toc397437171][bookmark: _Toc397438891][bookmark: _Toc397440944][bookmark: _Toc397450117][bookmark: _Toc397456251][bookmark: _Toc397456720][bookmark: _Toc397516278][bookmark: _Toc397588012][bookmark: _Toc397588434][bookmark: _Toc397608046][bookmark: _Toc397608309][bookmark: _Toc397608571][bookmark: _Toc397437173][bookmark: _Toc397438893][bookmark: _Toc397440946][bookmark: _Toc397450119][bookmark: _Toc397456253][bookmark: _Toc397456722][bookmark: _Toc397516280][bookmark: _Toc397588014][bookmark: _Toc397588436][bookmark: _Toc397608048][bookmark: _Toc397608311][bookmark: _Toc397608573][bookmark: _Toc397437174][bookmark: _Toc397438894][bookmark: _Toc397440947][bookmark: _Toc397450120][bookmark: _Toc397456254][bookmark: _Toc397456723][bookmark: _Toc397516281][bookmark: _Toc397588015][bookmark: _Toc397588437][bookmark: _Toc397608049][bookmark: _Toc397608312][bookmark: _Toc397608574][bookmark: _Toc397080126][bookmark: _Toc397097118][bookmark: _Toc397437177][bookmark: _Toc397438897][bookmark: _Toc397440950][bookmark: _Toc397450123][bookmark: _Toc397456257][bookmark: _Toc397456726][bookmark: _Toc397516284][bookmark: _Toc397588018][bookmark: _Toc397588440][bookmark: _Toc397608052][bookmark: _Toc397608315][bookmark: _Toc397608577][bookmark: _Toc397437180][bookmark: _Toc397438900][bookmark: _Toc397440953][bookmark: _Toc397450126][bookmark: _Toc397456260][bookmark: _Toc397456729][bookmark: _Toc397516287][bookmark: _Toc397588021][bookmark: _Toc397588443][bookmark: _Toc397608055][bookmark: _Toc397608318][bookmark: _Toc397608580][bookmark: _Toc397437181][bookmark: _Toc397438901][bookmark: _Toc397440954][bookmark: _Toc397450127][bookmark: _Toc397456261][bookmark: _Toc397456730][bookmark: _Toc397516288][bookmark: _Toc397588022][bookmark: _Toc397588444][bookmark: _Toc397608056][bookmark: _Toc397608319][bookmark: _Toc397608581][bookmark: _Toc397437182][bookmark: _Toc397438902][bookmark: _Toc397440955][bookmark: _Toc397450128][bookmark: _Toc397456262][bookmark: _Toc397456731][bookmark: _Toc397516289][bookmark: _Toc397588023][bookmark: _Toc397588445][bookmark: _Toc397608057][bookmark: _Toc397608320][bookmark: _Toc397608582][bookmark: _Toc397437183][bookmark: _Toc397438903][bookmark: _Toc397440956][bookmark: _Toc397450129][bookmark: _Toc397456263][bookmark: _Toc397456732][bookmark: _Toc397516290][bookmark: _Toc397588024][bookmark: _Toc397588446][bookmark: _Toc397608058][bookmark: _Toc397608321][bookmark: _Toc397608583][bookmark: _Toc397437184][bookmark: _Toc397438904][bookmark: _Toc397440957][bookmark: _Toc397450130][bookmark: _Toc397456264][bookmark: _Toc397456733][bookmark: _Toc397516291][bookmark: _Toc397588025][bookmark: _Toc397588447][bookmark: _Toc397608059][bookmark: _Toc397608322][bookmark: _Toc397608584][bookmark: _Toc397437186][bookmark: _Toc397438906][bookmark: _Toc397440959][bookmark: _Toc397450132][bookmark: _Toc397456266][bookmark: _Toc397456735][bookmark: _Toc397516293][bookmark: _Toc397588027][bookmark: _Toc397588449][bookmark: _Toc397608061][bookmark: _Toc397608324][bookmark: _Toc397608586][bookmark: _Toc397437187][bookmark: _Toc397438907][bookmark: _Toc397440960][bookmark: _Toc397450133][bookmark: _Toc397456267][bookmark: _Toc397456736][bookmark: _Toc397516294][bookmark: _Toc397588028][bookmark: _Toc397588450][bookmark: _Toc397608062][bookmark: _Toc397608325][bookmark: _Toc397608587][bookmark: _Toc397437198][bookmark: _Toc397438918][bookmark: _Toc397440971][bookmark: _Toc397450144][bookmark: _Toc397456278][bookmark: _Toc397456747][bookmark: _Toc397516305][bookmark: _Toc397588039][bookmark: _Toc397588461][bookmark: _Toc397608073][bookmark: _Toc397608336][bookmark: _Toc397608598][bookmark: _Toc397437201][bookmark: _Toc397438921][bookmark: _Toc397440974][bookmark: _Toc397450147][bookmark: _Toc397456281][bookmark: _Toc397456750][bookmark: _Toc397516308][bookmark: _Toc397588042][bookmark: _Toc397588464][bookmark: _Toc397608076][bookmark: _Toc397608339][bookmark: _Toc397608601][bookmark: _Toc397437206][bookmark: _Toc397438926][bookmark: _Toc397440979][bookmark: _Toc397450152][bookmark: _Toc397456286][bookmark: _Toc397456755][bookmark: _Toc397516313][bookmark: _Toc397588047][bookmark: _Toc397588469][bookmark: _Toc397608081][bookmark: _Toc397608344][bookmark: _Toc397608606][bookmark: _Toc397437207][bookmark: _Toc397438927][bookmark: _Toc397440980][bookmark: _Toc397450153][bookmark: _Toc397456287][bookmark: _Toc397456756][bookmark: _Toc397516314][bookmark: _Toc397588048][bookmark: _Toc397588470][bookmark: _Toc397608082][bookmark: _Toc397608345][bookmark: _Toc397608607][bookmark: _Toc397456288][bookmark: _Toc397456757][bookmark: _Toc397516315][bookmark: _Toc397588049][bookmark: _Toc397588471][bookmark: _Toc397608083][bookmark: _Toc397608346][bookmark: _Toc397608608][bookmark: _Toc397456289][bookmark: _Toc397456758][bookmark: _Toc397516316][bookmark: _Toc397588050][bookmark: _Toc397588472][bookmark: _Toc397608084][bookmark: _Toc397608347][bookmark: _Toc397608609][bookmark: _Toc397456292][bookmark: _Toc397456761][bookmark: _Toc397516319][bookmark: _Toc397588053][bookmark: _Toc397588475][bookmark: _Toc397608087][bookmark: _Toc397608350][bookmark: _Toc397608612][bookmark: _Toc397456293][bookmark: _Toc397456762][bookmark: _Toc397516320][bookmark: _Toc397588054][bookmark: _Toc397588476][bookmark: _Toc397608088][bookmark: _Toc397608351][bookmark: _Toc397608613][bookmark: _Toc397456294][bookmark: _Toc397456763][bookmark: _Toc397516321][bookmark: _Toc397588055][bookmark: _Toc397588477][bookmark: _Toc397608089][bookmark: _Toc397608352][bookmark: _Toc397608614][bookmark: _Toc397456297][bookmark: _Toc397456766][bookmark: _Toc397516324][bookmark: _Toc397588058][bookmark: _Toc397588480][bookmark: _Toc397608092][bookmark: _Toc397608355][bookmark: _Toc397608617][bookmark: _Toc397456300][bookmark: _Toc397456769][bookmark: _Toc397516327][bookmark: _Toc397588061][bookmark: _Toc397588483][bookmark: _Toc397608095][bookmark: _Toc397608358][bookmark: _Toc397608620][bookmark: _Toc397456308][bookmark: _Toc397456777][bookmark: _Toc397516335][bookmark: _Toc397588069][bookmark: _Toc397588491][bookmark: _Toc397608103][bookmark: _Toc397608366][bookmark: _Toc397608628][bookmark: _Toc397437219][bookmark: _Toc397438939][bookmark: _Toc397440992][bookmark: _Toc397450165][bookmark: _Toc397456318][bookmark: _Toc397456787][bookmark: _Toc397516345][bookmark: _Toc397588079][bookmark: _Toc397588501][bookmark: _Toc397608113][bookmark: _Toc397608376][bookmark: _Toc397608638][bookmark: _Toc397437220][bookmark: _Toc397438940][bookmark: _Toc397440993][bookmark: _Toc397450166][bookmark: _Toc397456319][bookmark: _Toc397456788][bookmark: _Toc397516346][bookmark: _Toc397588080][bookmark: _Toc397588502][bookmark: _Toc397608114][bookmark: _Toc397608377][bookmark: _Toc397608639][bookmark: _Toc397437229][bookmark: _Toc397438949][bookmark: _Toc397441002][bookmark: _Toc397450175][bookmark: _Toc397456328][bookmark: _Toc397456797][bookmark: _Toc397516355][bookmark: _Toc397588089][bookmark: _Toc397588511][bookmark: _Toc397608123][bookmark: _Toc397608386][bookmark: _Toc397608648][bookmark: _Toc397437230][bookmark: _Toc397438950][bookmark: _Toc397441003][bookmark: _Toc397450176][bookmark: _Toc397456329][bookmark: _Toc397456798][bookmark: _Toc397516356][bookmark: _Toc397588090][bookmark: _Toc397588512][bookmark: _Toc397608124][bookmark: _Toc397608387][bookmark: _Toc397608649][bookmark: _Toc397437235][bookmark: _Toc397438955][bookmark: _Toc397441008][bookmark: _Toc397450181][bookmark: _Toc397456334][bookmark: _Toc397456803][bookmark: _Toc397516361][bookmark: _Toc397588095][bookmark: _Toc397588517][bookmark: _Toc397608129][bookmark: _Toc397608392][bookmark: _Toc397608654][bookmark: _Toc397437237][bookmark: _Toc397438957][bookmark: _Toc397441010][bookmark: _Toc397450183][bookmark: _Toc397456336][bookmark: _Toc397456805][bookmark: _Toc397516363][bookmark: _Toc397588097][bookmark: _Toc397588519][bookmark: _Toc397608131][bookmark: _Toc397608394][bookmark: _Toc397608656][bookmark: _Toc397437239][bookmark: _Toc397438959][bookmark: _Toc397441012][bookmark: _Toc397450185][bookmark: _Toc397456338][bookmark: _Toc397456807][bookmark: _Toc397516365][bookmark: _Toc397588099][bookmark: _Toc397588521][bookmark: _Toc397608133][bookmark: _Toc397608396][bookmark: _Toc397608658][bookmark: _Toc397437240][bookmark: _Toc397438960][bookmark: _Toc397441013][bookmark: _Toc397450186][bookmark: _Toc397456339][bookmark: _Toc397456808][bookmark: _Toc397516366][bookmark: _Toc397588100][bookmark: _Toc397588522][bookmark: _Toc397608134][bookmark: _Toc397608397][bookmark: _Toc397608659][bookmark: _Toc397588101][bookmark: _Toc397588523][bookmark: _Toc397608135][bookmark: _Toc397608398][bookmark: _Toc397608660][bookmark: _Toc433551366][bookmark: _Toc433618023][bookmark: _Toc433660918][bookmark: _Toc433671849][bookmark: _Toc433673636][bookmark: _Toc433551367][bookmark: _Toc433618024][bookmark: _Toc433660919][bookmark: _Toc433671850][bookmark: _Toc433673637][bookmark: _Toc433551384][bookmark: _Toc433618041][bookmark: _Toc433660936][bookmark: _Toc433671867][bookmark: _Toc433673654][bookmark: _Toc433618054][bookmark: _Toc433660939][bookmark: _Toc433671870][bookmark: _Toc433673657][bookmark: _Termination_and_exit]accept or reject all or part of an Augmentation Proposal (whether or not an Augmentation Proposal meets the evaluation criteria);
change the Augmentation (substantially or otherwise);
suspend the Augmentation Process at any time or the further participation of any Proponent or any Proponent Associate in the Augmentation Process;
request additional information from the Proponents in connection with the Augmentation, whether it has been submitted to the State or not and the Proponents must provide, and must procure that any relevant Proponent Associate provides, that information requested within 10 Business Days after receipt of request from the State;
adopt different procedures for, or methods of, evaluation, negotiation, discussion or engagement with the Proponents and may alter these procedures and methods at any time;
impose additional obligations on any Proponent or any Proponent Associate if the State reasonably determines that those additional obligations are necessary or desirable to ensure (or to ensure the perception of) confidentiality, competitiveness or probity with respect to the Augmentation Process or the Augmentation, and the Proponents and Proponent Associates (as applicable) must comply with those obligations; and
take such other action as it deems fit in relation to the Augmentation Process.
Notwithstanding the terms of any Augmentation Process Deed and this Deed, the State Augmentation Documents are not binding on the State until they are executed by all parties to them and then only to the extent stated in the State Augmentation Documents. 
[bookmark: _Ref475171575][bookmark: _Toc485463458][bookmark: _Toc165464061]Termination of the Augmentation Process Deed
[bookmark: _Toc475477215][bookmark: _Toc485463459][bookmark: _Toc165464062]Termination of the Augmentation Process Deed
Unless otherwise expressly provided, an Augmentation Process Deed must terminate on the earlier of:
[bookmark: _Ref465341737][bookmark: _Ref433664352][bookmark: _Ref491017860]Contract Close; or
the termination of the Augmentation Process Deed in accordance with section 18.2 or section 18.3.
[bookmark: _Toc474958847][bookmark: _Toc474958991][bookmark: _Toc474959134][bookmark: _Toc474959278][bookmark: _Toc474959424][bookmark: _Toc474959571][bookmark: _Toc474958848][bookmark: _Toc474958992][bookmark: _Toc474959135][bookmark: _Toc474959279][bookmark: _Toc474959425][bookmark: _Toc474959572][bookmark: _Toc474958849][bookmark: _Toc474958993][bookmark: _Toc474959136][bookmark: _Toc474959280][bookmark: _Toc474959426][bookmark: _Toc474959573][bookmark: _Toc474958850][bookmark: _Toc474958994][bookmark: _Toc474959137][bookmark: _Toc474959281][bookmark: _Toc474959427][bookmark: _Toc474959574][bookmark: _Ref432009589][bookmark: _Toc452725842][bookmark: _Toc475477216][bookmark: _Ref485396470][bookmark: _Toc485463460][bookmark: _Toc165464063]Termination by State for failure to pass Milestone or for Proponent default or abandonment
Unless otherwise expressly provided in an Augmentation Process Deed, the State may terminate any Augmentation Process Deed if:
[bookmark: _Ref444880367][bookmark: _Ref433667264][bookmark: _Ref433667104]the Proponents fail to achieve, or fail to use their best endeavours to achieve (as applicable), a Milestone by the required date set out in the relevant Augmentation Process Deed subject to any cure period or extension of time regime agreed by the parties and set out in the relevant Augmentation Process Deed; 
the Sunset Date has been reached and Contract Close has not been achieved as a result of a failure of the Proponent to comply with the Augmentation Process Deed;
[bookmark: _Ref444879144]any Proponent does not otherwise comply with the terms of the Augmentation Process Deed and the Proponents do not Cure such non-compliance (or, where the non-compliance is not capable of Cure, overcome the effects of non-compliance) within the time period set out in the Augmentation Process Deed, or where no time period is set out in the Augmentation Process Deed such reasonable period determined by the State and notified to the Proponents in a notice from the State alleging the non-compliance; 
an Augmentation Proposal submitted by the Proponents to the State is not substantially in accordance with the terms of the Augmentation Process Deed or State Brief; or
the Proponents abandon the development of, or decide not to proceed with, an Augmentation. 
[bookmark: _Ref433666708][bookmark: _Toc452725843][bookmark: _Toc475477217][bookmark: _Toc485463461][bookmark: _Toc165464064]General termination
[bookmark: _Ref473898550]The State may terminate the Augmentation Process Deed under this section 18.3 at any time for any reason.
[bookmark: _Toc475477219][bookmark: _Ref478553733][bookmark: _Toc485463463][bookmark: _Toc165464065]Payment on termination for failure to pass Milestone or for Proponent default
If an Augmentation Process Deed is terminated under section 18.2:
the State will pay the Proponents, subject to its rights of set-off set out in the Augmentation Process Deed, to the extent not already paid, all Design Fees properly and reasonably incurred in accordance with the Augmentation Process Deed up to the date of termination which, together with all other Design Fees that have been paid by the State to the date of termination, must not exceed the Design Fees Cap; and
the State will not pay the Proponents any other amount, including any amount in respect of the Augmentation Process Fee or any other Third Party Costs. 
[bookmark: _Toc475477220][bookmark: _Ref478553736][bookmark: _Toc485463464][bookmark: _Ref491017474][bookmark: _Ref505668403][bookmark: _Toc165464066]Payment under general termination right
[bookmark: _Ref473911764]If an Augmentation Process Deed is terminated under section 18.3, the State will pay the Proponents, subject to its rights of set-off set out in the Augmentation Process Deed:
[bookmark: _Ref475400352][bookmark: _Ref475311698]to the extent not already paid, all Third Party Costs properly and reasonably incurred in accordance with the Augmentation Process Deed up to the date of termination which, together with all other Third Party Costs that have been paid by the State to the date of termination, must not exceed the Third Party Cost Cap; and
the amount of the Augmentation Process Fee properly and reasonably incurred in accordance with the Augmentation Process Deed up to the date of termination which must not exceed the Augmentation Process Fee Cap.
[bookmark: _Toc475477221][bookmark: _Ref478553737][bookmark: _Toc485463465][bookmark: _Ref491017477][bookmark: _Ref475207014][bookmark: _Toc165464067]Payment on termination for Contract Close
[bookmark: _Ref475400218][bookmark: _Ref475476841]If an Augmentation Process Deed is terminated under section 18.1(a), no amount will be payable by the State to the Proponents other than in accordance with the State Augmentation Documents; and 
[bookmark: _Ref475400268]the Proponents and Project Co will have no Claim against the State in respect of that proposed Augmentation, and will procure that no Project Co Associate or Proponent Associate makes a Claim, against the State in respect of that proposed Augmentation, other than to the extent expressly provided in the State Augmentation Documents.
[bookmark: _Toc474958854][bookmark: _Toc474958998][bookmark: _Toc474959141][bookmark: _Toc474959285][bookmark: _Toc474959431][bookmark: _Toc474959578][bookmark: _Toc474958855][bookmark: _Toc474958999][bookmark: _Toc474959142][bookmark: _Toc474959286][bookmark: _Toc474959432][bookmark: _Toc474959579][bookmark: _Toc474958856][bookmark: _Toc474959000][bookmark: _Toc474959143][bookmark: _Toc474959287][bookmark: _Toc474959433][bookmark: _Toc474959580][bookmark: _Toc474958857][bookmark: _Toc474959001][bookmark: _Toc474959144][bookmark: _Toc474959288][bookmark: _Toc474959434][bookmark: _Toc474959581][bookmark: _Toc474958858][bookmark: _Toc474959002][bookmark: _Toc474959145][bookmark: _Toc474959289][bookmark: _Toc474959435][bookmark: _Toc474959582][bookmark: _Toc474958859][bookmark: _Toc474959003][bookmark: _Toc474959146][bookmark: _Toc474959290][bookmark: _Toc474959436][bookmark: _Toc474959583][bookmark: _Toc474958860][bookmark: _Toc474959004][bookmark: _Toc474959147][bookmark: _Toc474959291][bookmark: _Toc474959437][bookmark: _Toc474959584][bookmark: _Toc474958861][bookmark: _Toc474959005][bookmark: _Toc474959148][bookmark: _Toc474959292][bookmark: _Toc474959438][bookmark: _Toc474959585][bookmark: _Toc433671876][bookmark: _Toc433673663][bookmark: _Where_the_Process][bookmark: _Toc444185788][bookmark: _Toc444185944][bookmark: _Toc444185795][bookmark: _Toc444185951][bookmark: _Ref473898903][bookmark: _Toc475477222][bookmark: _Toc485463466][bookmark: _Ref433669269][bookmark: _Toc165464068]State's rights after termination
[bookmark: _Ref473898864]If an Augmentation Process Deed is terminated (other than due to Contract Close occurring):
[bookmark: _Ref475179027][bookmark: _Ref473914226]the Proponents and Project Co will have no Claim against the State in respect of that proposed Augmentation, and will procure that no Project Co Associate or Proponent Associate makes a Claim, against the State in respect of that proposed Augmentation, other than to the extent expressly provided in the Augmentation Process Deed, any Probity and Process Deed or this Deed;
[bookmark: _Ref478629218]the State may elect, other than to the extent expressly provided in the Augmentation Process Deed: 
[bookmark: _Ref474352308]not to proceed with the proposed Augmentation;
to perform all or any part of the proposed Augmentation itself;
[bookmark: _Ref483387785]to take over any Tender Process or any part of a Tender Process from that point, and conduct the Tender Process on its own;
to engage a State Associate to perform all or any part of the proposed Augmentation;
to engage a Proponent, a Proponent Associate or a Project Co Associate directly to perform all or any part of the proposed Augmentation; 
issue a Modification Order or a Modification Request in relation to the relevant proposed Augmentation; or
to take any other action it deems fit;
[bookmark: _Ref473914365]the Proponents and Project Co must, and must ensure that the Proponent Associates and Project Co Associates, provide the State and any State Associate with all reasonable assistance required by the State in exercising its rights under section 18.7(b); 
the Proponents and Project Co must procure the novation of any agreements entered into by Project Co, the Proponents, any Project Co Associate or any Proponent Associate in relation to the relevant Augmentation as the State may nominate, to the State or any nominee of the State and the terms of the Augmentation Process Deed and any such agreement must be drafted to facilitate those novations;
any indemnity provided in accordance with section 20 will not apply in respect of a Tender Process or part of a Tender Process that is taken over by the State, for the period of time after which it is taken over by the State, but without limiting any right or entitlement arising in respect of a Tender Process prior to the State taking over such Tender Process;
this Deed will continue to apply (whether or not the State takes over all or any part of a Tender Process); and
the Proponents will be entitled to be paid their reasonable internal and external costs in complying with their obligations under section 18.7(c) to be determined on an open book basis.
[bookmark: _Toc432071703][bookmark: _Toc432079984][bookmark: _Toc397080141][bookmark: _Toc397097133][bookmark: _Toc397080142][bookmark: _Toc397097134][bookmark: _Ref395695934][bookmark: _Ref395697791][bookmark: _Ref395702721][bookmark: _Ref395702807][bookmark: _Toc398038578][bookmark: _Toc400619161][bookmark: _Toc452725857][bookmark: _Toc475477223][bookmark: _Toc485463467][bookmark: _Toc165464069]Intellectual Property
[bookmark: _Toc474958864][bookmark: _Toc474959008][bookmark: _Toc474959151][bookmark: _Toc474959295][bookmark: _Toc474959441][bookmark: _Toc474959588][bookmark: _Toc474958865][bookmark: _Toc474959009][bookmark: _Toc474959152][bookmark: _Toc474959296][bookmark: _Toc474959442][bookmark: _Toc474959589][bookmark: _Toc474958866][bookmark: _Toc474959010][bookmark: _Toc474959153][bookmark: _Toc474959297][bookmark: _Toc474959443][bookmark: _Toc474959590][bookmark: _Toc474958867][bookmark: _Toc474959011][bookmark: _Toc474959154][bookmark: _Toc474959298][bookmark: _Toc474959444][bookmark: _Toc474959591][bookmark: _Toc398038580][bookmark: _Toc400619163][bookmark: _Toc452725859][bookmark: _Toc475477224][bookmark: _Toc485463468][bookmark: _Toc165464070]State Augmentation Information licence
Under the Augmentation Process Deed, the State will grant to the Proponents an irrevocable, royalty free, non-exclusive licence to exercise the Intellectual Property Rights in the State Augmentation Information solely for the Permitted Purpose which:
terminates upon termination of the Augmentation Process Deed; 
may not be sub-licensed other than to a Proponent Associate; and
is subject to such conditions as the State may reasonably impose from time to time.
[bookmark: _Toc475477225][bookmark: _Toc485463469][bookmark: _Toc165464071]Proponent Augmentation Material
[bookmark: _Ref483428180][bookmark: _Ref420437136][bookmark: _Ref421198528][bookmark: _Ref421201330][bookmark: _Ref419124178]Subject to section 19.3(b), under the Augmentation Process Deed the Proponents must, and must procure that the Proponent Associates, grant to the State a perpetual, irrevocable, non-exclusive, worldwide, royalty free licence (with a right to sublicense) to exercise all Intellectual Property Rights in the Proponent Augmentation Material for any purposes of or in connection with:  
[bookmark: _Ref420437088](i)	reviewing, assessing and deciding whether to proceed with the Augmentation (or any modified version of it which is being pursued by a Proponent);
(ii)	to the extent those Intellectual Property Rights are Background IP (other than Excluded IP) subsisting in subject matter forming part of the Augmentation, using, dealing with, maintaining, remedying defects or omissions in, modifying and developing the subject matter in which that Background IP subsists; and  
[bookmark: _Ref421293546](iii)	in respect of all other such Intellectual Property Rights (other than Excluded IP):
A.	the procurement, funding, financing, design, supply, construction, installation, production, commissioning, completion, operation, maintenance, repair and alteration of the Augmentation (or any part of the Augmentation), or any other augmentation in Victoria or reviewing, assessing and deciding whether to proceed with the Augmentation (or any modified version of it which is being pursued by the Proponent);
B.	the procurement, funding, financing, design, supply, construction, installation, production, commissioning, completion, operation, maintenance, repair and alteration of any thing (including infrastructure, equipment, computer hardware, computer software and computer or telecommunications systems) which interfaces or interoperates with, or which is (in whole or in part) located under, on, above or adjacent to any infrastructure implemented in connection with the Augmentation (or any modified version of it which is being pursued by the Proponent); or
C.	any other project, infrastructure, augmentation, initiative or thing undertaken by or on behalf of the State within Victoria.  
[bookmark: _Ref420444598]Under the Augmentation Process Deed, the Proponents will warrant to the State that:
no rights (including Intellectual Property Rights) of any person will be infringed or breached by:
the use of the Proponent Augmentation Material; or
the use or exercise of any Intellectual Property Rights licensed to the State pursuant to this section 19,
by the State, its Associates or any or any person nominated or authorised by the State; and
it owns, or has the authority to grant the rights granted in accordance with this section 19 in connection with the Intellectual Property Rights licensed under this section 19 and neither:
the exercise of those rights by the State, its Associates or any person nominated or authorised by the State; nor
the possession or use of any materials in which those rights subsist in connection with the Augmentation Process Deed,
[bookmark: _Ref398890210][bookmark: _Ref398891611][bookmark: _Toc398038582][bookmark: _Toc400619165][bookmark: _Toc452725861][bookmark: _Toc475477226]in accordance with the Augmentation Process Deed will give rise to any Liability on the part of the State, its Associates or any person nominated or authorised by the State, including to pay any compensation (including any royalty) to any person, or will give rise to a right entitling any person to make a Claim against the State, its Associates or any person nominated or authorised by the State for any attribution or acknowledgment or rectification in relation to the Intellectual Property Rights or any materials in which they subsist. 
[bookmark: _Toc485463470][bookmark: _Toc165464072]State's further Intellectual Property Rights
Nothing in this Deed, any Augmentation Process Deed or any Augmentation Document prevents the State or any State Associate from: 
[bookmark: _Ref475179322]exercising the Intellectual Property Rights in the State Augmentation Information;
exercising the Intellectual Property Rights created by the State or any State Associate as part of the Augmentation Process (without limiting section 19.3(b), other than to the extent they are Intellectual Property Rights in the Proponent Augmentation Material); and
using any know-how generated through its participation in the Augmentation Process (without limiting section 19.3(b), other than to the extent they are Intellectual Property Rights in the Proponent Augmentation Material).
[bookmark: _Ref399053422]Subject to section 19.3(c), if an Augmentation Process Deed is terminated other than due to Contract Close occurring, the Proponents must, and must procure that the Proponent Associates, grant a worldwide, permanent, perpetual, irrevocable, transferable, royalty-free, sub licensable licence to the State to exercise:
[bookmark: _Ref436306396][bookmark: _Ref395696802]the Intellectual Property Rights in all of the Proponent Augmentation Material, other than Excluded IP, for any lawful purpose required by the State; and
[bookmark: _Ref399052745]to the extent that the Intellectual Property Rights referred to in section 19.3(b)(i) cannot reasonably be exercised without Material in which Background IP subsists, the Intellectual Property Rights in that Background IP.
[bookmark: _Ref474353213]The licence granted under section 19.3(b) in respect of an Augmentation will arise on the date of termination of the Augmentation Process Deed.
[bookmark: _Ref399052910]In order to ensure the State has the full benefit of the licence granted under section 19.3(b), the Proponents must, and must procure that the relevant Proponent Associates for a period of 6 months after the termination of the Augmentation Process Deed:
provide all reasonable access required by the State to the Proponents' and the Proponent Associates' databases, programmes and other software pursuant to which the Intellectual Property Rights in the Proponent Augmentation Material (other than Excluded IP) were created, including in native application, well ordered and in a manner that is able to be readily used; and
make available, and continue to make available, to the State an appropriate number of resources, having sufficient skills, qualifications and experience for the purposes of the State being able to understand and fully utilise the Intellectual Property Rights in the Proponent Augmentation Material (other than Excluded IP). 
[bookmark: _Ref433670731]The Proponents and the Proponent Associates (as applicable) will be entitled to be paid their reasonable internal and external costs properly and reasonably in complying with their obligations under section 19.3(d) to be determined on an open book basis.
[bookmark: _Ref475176723][bookmark: _Toc475477227][bookmark: _Toc485463471][bookmark: _Toc165464073]Liability and Indemnity
[bookmark: _Ref480883175]Unless otherwise agreed by the State, the Augmentation Process Deed must require the Proponents to indemnify the State and each State Associate from and against any Claim or Liability suffered or incurred by the State or any State Associate arising in connection with: 
any breach of the Augmentation Process Deed by the Proponents;
any Wilful Misconduct by any Proponent or any Proponent Associate in relation to an Augmentation or an Augmentation Process; 
any Tender Process undertaken in connection with an Augmentation, except to the extent the State takes over a Tender Process pursuant to section 18.7(b)(iii) (and without limiting the Proponents' liability for acts or omissions occurring prior to the State taking over the Tender Process); or 
any Commercial Development proposed to be undertaken in connection with an Augmentation.
Unless otherwise agreed by the State, the Proponents' liability to the State under section 20(a) should not be limited by any exclusion of the Proponents' liability for Indirect or Consequential Loss.
[bookmark: _Toc165464074]Set-off
The Augmentation Process Deed must provide that the State may deduct from any amount due and payable by the State to a Proponent under the Augmentation Process Deed:
any amount due and payable by the Proponent or any Proponent Group Member to the State; and
the amount of any Claim that the State may have against the Proponent or any Proponent Group Member. 
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Probity and Process Deed 
Date	
Parties	Department of [xxxx] (xxx) for and on behalf of the Crown in right of the State of Victoria (State) 
and
Proponent 
[Note: Proponent may not be Project Co.  Where not Project Co, consider whether Project Co should also be a party to this Deed or an Associate to the Proponent on a project specific basis] 
Background
The State has required the Proponent to enter into this deed in accordance with the Augmentation Process Schedule.
This deed sets out terms and conditions in relation to probity, confidentiality, stakeholder engagement and other process matters applicable to the Proponent in relation to the Augmentation Proposal and the Augmentation. 
A. [Note: To be completed on a project specific basis.] 
[bookmark: section2forTOC]Operative provisions
1. [bookmark: _Ref458593763][bookmark: _Toc165464124]Definitions and interpretation
1. [bookmark: _Toc191353140][bookmark: _Ref461471432][bookmark: _Ref493077783][bookmark: _Ref493077798][bookmark: _Ref493077807][bookmark: _Ref493077813][bookmark: _Ref480914797][bookmark: _Toc472826004][bookmark: _Toc165464125]Definitions 
In this deed:
[bookmark: _Toc191353141]Associate:
. in the case of the State, means any Government Agency and any officer, employee, agent, contractor, consultant, nominee, licensee or adviser of any Government Agency (other than the Proponent or any of its Associates) or the State; 
. in the case of the Proponent, means any Related Body Corporate, and any officer, employee, agent, contractor, consultant, nominee, financier, insurer, licensee or adviser of the Proponent or a Related Body Corporate that is involved in the Augmentation Process, the Augmentation or the Project; and
. in respect of any other entity, means any Related Body Corporate, and any officer, employee, agent, contractor, consultant, nominee, financier, insurer, licensee or adviser of that entity or a Related Body Corporate that is involved in the Augmentation Process, the Augmentation or the Project. 
Associate Obligations has the meaning given in clause 5(a). 
Augmentation has the meaning given in the Particulars.  
Augmentation Process has the meaning given in the Augmentation Process Schedule.
Augmentation Process Deed has the meaning given in the Augmentation Process Schedule.
Augmentation Process Schedule has the meaning given in the Project Deed. 
Augmentation Proposal has the meaning given in the Augmentation Process Schedule. 
Background IP means Intellectual Property Rights in:
. subject matter in existence at the date of this deed (other than where such subject matter has been developed for the Project); or
. subject matter developed independently of the development of the Augmentation Proposal, the Augmentation and the Project.
Business Day has the meaning given in the Project Deed.
Claim means any claim, action, demand, suit or proceeding (including by way of contribution or indemnity) made under this deed, at Law or for specific performance, restitution, payment of amounts (including damages), an extension of time or any other form of relief.
Communications and Stakeholder Engagement Plan has the meaning given in clause 3(a). 
Disclosure Requirements means the requirement to disclose information under or in accordance with any one or more of the following:
. the Freedom of Information Act 1982 (Vic);
. the Ombudsman Act 1973 (Vic); 
. the requirements of Parliamentary accountability;
. the disclosure requirements of the Victorian Auditor General;
. in the case of any Minister of the Crown, to fulfil his or her duties of office; 
. the requirement to satisfy public accountability or transparency obligations of a Government Agency or the requirements of Government policy (including concerning Partnerships Victoria projects); 
. the requirement to satisfy any conditions of a funding agreement with the Commonwealth Government or any other disclosure requirements of the Commonwealth Government or Infrastructure Australia;
. in accordance with policies of the State or any Government Agency; or
. to satisfy any other recognised public requirement. 
Engagement Schedule has the meaning given in clause 3(a)(ii). 
Excluded IP means Intellectual Property Rights subsisting in:
. subject matter produced by third parties engaged by a Proponent or any of its  Associates to primarily provide printing, general administration, project management, communications support, advertising, marketing or financial model auditing services or legal or communications advice, and not forming part of the Augmentation Proposal or incorporated into the Augmentation Proposal; and
. any off the shelf computer software used by or on behalf of a Proponent or any of its Associates to develop the Augmentation Proposal.
Government Agency means a government (including State, Commonwealth or municipal) or any governmental, semi-governmental, judicial, municipal, statutory, public or administrative entity, agency or authority and includes a Minister of the Crown (in any right), a statutory corporation, a self-regulatory authority established under statute or a stock exchange (wherever created or located).
Government Stakeholder has the meaning given in clause 2.2(a).
GST has the meaning given to it in the A New Tax System (Goods and Services Tax) Act 1999 (Cth).
Indemnified Person has the meaning given in clause 12.5(c). 
Intellectual Property Rights includes any and all intellectual and industrial property rights throughout the world, whether subsisting now or in the future, including rights of any kind in:
. inventions, discoveries and novel designs, whether or not registered or registrable as patents, innovation patents or designs, including developments or improvements of equipment, technology, processes, methods or techniques;
. literary works, dramatic works, musical works, artistic works, cinematograph films, television broadcasts, sound broadcasts, published editions of works and any other subject matter in which copyright (including future copyright and rights in the nature of or analogous to copyright) may, or may upon creation of the subject matter, subsist anywhere in the world;
. registered and unregistered trademarks and service marks, including goodwill in the business concerned in the relevant goods and/or services;
. trade, business or company names;
. internet domain names; and
. proprietary rights under the Circuit Layouts Act 1989 (Cth),
whether created or in existence before or after the date of this deed.
Law has the meaning given in the Project Deed.
Liability means any debt, obligation, claim, action, cost, (including legal costs, deductibles or increased premiums) expense, loss (whether direct or indirect), damage, compensation, charge or liability of any kind (including fines or penalties), whether it is:
. actual, prospective or contingent; or
. currently ascertainable or not, 
and whether under or in any way in connection with this deed or arising at Law.
Notice has the meaning given in clause 14.1.
Other Party has the meaning given in clause 18.10. 
Particulars means Schedule 1.
Party means:
. the State; and
. the Proponent,
and Parties will mean all of such entities.
Permitted Purpose has the meaning given in clause 8.1(a)(i). 
Project Deed has the meaning given in the Particulars. 
Proponent means the proponent identified in the Particulars. 
Proponent Information means the following, whether or not in tangible or electronic form (however disclosed):
. [bookmark: _Ref458585944]all information directly or indirectly disclosed by or on behalf of the Proponent or its Associates to the State or any of its Associates, whether before or after execution of this deed which is connected directly or indirectly with the Augmentation, the Augmentation Proposal or the involvement of a person with the Augmentation Proposal or the Augmentation;
. [bookmark: _Ref458585957]all notes, data and other records based on, referring to or incorporating any information referred to in paragraph (a); and
. all copies of the information and those notes, data and other records referred to in paragraphs (a) or (b),
but excludes:
. information which was in the public domain before the date of this deed;
. information which comes into the public domain after the date of this deed, except through disclosure by the State or any of its Associates in contravention of this deed or any other obligations of confidence.
Proponent’s Representative means each of the persons identified in the Particulars or such other person which the Proponent notifies the State from time to time is the Proponent’s representative in relation to the Augmentation.
Recipient means the Proponent, each Associate of a Proponent and any person to whom the Proponent or an Associate of the Proponent discloses, or otherwise provides access to, State Confidential Information.
Recipient Obligations has the meaning given in clause 8.3(a).
Related Body Corporate has the meaning given to it in the Corporations Act 2001 (Cth).
State Confidential Information means the following, whether or not in tangible or electronic form (however disclosed):
. [bookmark: _Ref458585977]all information directly or indirectly disclosed by or on behalf of the State or its Associates to the Proponent or its Associates, whether before or after execution of this deed which is connected directly or indirectly with any Statement of Proposed Augmentation, the Augmentation Proposal or the Augmentation or the involvement of a person with the Augmentation Proposal or the Augmentation;
. all other information in relation to or connected with the State or its Associates in relation to any Statement of Proposed Augmentation, the Augmentation Proposal or the Augmentation in the possession or control of the Proponent or its Associates;
. the fact that the Proponent has had, will have, or are having discussions with the State or its Associates in connection with the Augmentation Proposal or the Augmentation;
. the fact, details or terms of any discussions, negotiations or agreements (including in relation to timing or process) between the State or any of its Associates and the Proponent or any of its Associates in relation to any Statement of Proposed Augmentation, the Augmentation Proposal or the Augmentation;
. [bookmark: _Ref458585982]all material disclosed in presentations by or on behalf of the State or any of its Associates in connection with any Statement of Proposed Augmentation, the Augmentation Proposal or the Augmentation;
. all notes, data and other records based on, referring to or incorporating any information referred to in paragraphs (a) to (e); and
. all copies of the information and those notes, data and other records referred to in any of paragraphs (a) to (e),
but excludes:
. information which was in the public domain before the date of this deed; or
. information which comes into the public domain after the date of this deed, except through disclosure by the Proponent or any of its Associates in contravention of this deed or any other obligations of confidence.
State’s Representative means each of the persons identified in the Particulars or such other person whom the State notifies the Proponent from time to time is the State’s representative in relation to the Augmentation Proposal and the Augmentation. 
State Probity Advisor means the probity advisor of the State designated as such and as advised to the Proponent from time to time.
Statement of Proposed Augmentation has the meaning given in the Augmentation Process Schedule.
1. [bookmark: _Ref503880845][bookmark: _Toc165464126]Interpretation 
In this deed: 
2. (headings): headings and subheadings (including those of the type in this paragraph) are for convenience only and do not affect interpretation;
2. [bookmark: _Toc1974819](number and gender): a word importing the singular includes the plural and vice versa, and a word indicating a gender includes every other gender;
2. (deed and Schedule references): a reference to:
3. a party, clause, Schedule, Annexure or Attachment is a reference to a party, clause, Schedule, Annexure or Attachment of or to this deed; and 
3. a section or part is a reference to a section or part of the Schedule or the PSDR (as applicable) in which they are located, 
unless expressly provided otherwise; 
2. (Appendix): a reference to an Appendix is a reference to an Appendix of the PSDR;
2. (document as amended): a reference to the Project Deed, or to any other deed, agreement, document or instrument means a reference to the Project Deed, or such other deed, agreement, document or instrument as amended, novated, supplemented, varied or replaced from time to time;
2. (Party): a reference to a Party includes that Party's legal representatives, trustees, executors, administrators, successors and permitted substitutes and assigns, including any persons taking part by way of novation, and in the case of the trustee, includes a substituted or additional trustee;
2. (person): a reference to a person includes an individual, the estate of an individual, a corporation, a body corporate, a Government Agency, an association or a joint venture (whether incorporated or unincorporated), a partnership, an Entity and a trust (including a trustee);
2. (replacement person): a reference to a person appointed under this deed or any other Project Document includes that person's replacement or delegate appointed in accordance with this deed or other Project Documents (as applicable);
2. (Standards): unless otherwise expressly stated, a reference to a Standard includes that Standard as amended or updated from time to time; 
2. (legislation): a reference to legislation includes its delegated legislation and a reference to such legislation or delegated legislation or a provision of either includes: 
10. all ordinances, by-laws, regulations of and other statutory instruments (however described) issued under the legislation or delegated legislation; and
10. consolidations, amendments, re‑enactments and replacements;
2. (definitions): if a word or phrase is given a defined meaning, any other part of speech or grammatical form of that word or phrase has a corresponding meaning;
2. [bookmark: _Ref95801423]("includes"): "include", "includes" and "including" will be read as if followed by the phrase "(without limitation)";
2. ("or"): the meaning of "or" will be that of the inclusive, being one, some or all of a number of possibilities;
2. (information): a reference to information includes information, representations, statements, data, samples, calculations, assumptions, deductions, determinations, drawings, design specifications, models, plans and other documents in all forms including the electronic form in which it was generated;
2. ("$"): a reference to "$", AUD or dollar is to Australian currency;
2. (Business Day): if the day on or by which anything is to be done under this deed is not a Business Day, that thing must be done no later than the next Business Day;
2. (time): a reference to time is a reference to time in Melbourne, Victoria, Australia;
2. (rights): a reference to a right includes any benefit, remedy, function, discretion, authority or power;
2. (obligations and liabilities): a reference to an obligation or a liability assumed by, or a right conferred on, two or more persons binds or benefits them jointly and severally;
2. [bookmark: _Ref245721514](absolute discretion): unless the State or the State Representative is expressly required under this deed to act reasonably in exercising a power, right or remedy, the State can exercise that power, right or remedy in its absolute and unfettered discretion and the State has no obligation to do so; 
2. ("may"): without limiting clause 1.2(v), unless the State or the State Representative is expressly required under this deed to act reasonably in exercising a power, right or remedy, the term "may", when used in the context of a power, right or remedy exercisable by the State, means that the State can exercise that power, right or remedy in its absolute and unfettered discretion and the State has no obligation to do so; 
2. [bookmark: _Ref503880855](no bias against drafter): each provision will be interpreted without disadvantage to the Party who (or whose representative) drafted or proposed that provision; and
2. ("in writing") where a Party has to give consent or agreement in accordance with this deed, that consent or agreement will be deemed not to be given unless it is given in writing. 
1. [bookmark: _Ref356935361][bookmark: _Toc165464127]Process Matters
2. [bookmark: _Toc165464128]Single point of contact
Except to the extent that the State’s Representative otherwise agrees, if the Proponent or any of its Associates wishes to communicate with the State or any of its Associates concerning the Augmentation Proposal or the Augmentation, it must communicate by or through the Proponent's Representative to the State’s Representative.
2. [bookmark: _Ref356935263][bookmark: _Ref356935506][bookmark: _Toc165464129]Contact with the State and Government Stakeholders
2. [bookmark: _Ref356935507]The Proponent acknowledges and agrees that it must not make contact with:
1. any Government Agency or officer or member thereof;
1. the State or any of its Associates; or
1. Members of Parliament or their staff,
(each a Government Stakeholder) to discuss any aspect of the Augmentation Proposal or the Augmentation except with the prior written consent of the State's Representative, which may be given or withheld at the State's Representative's discretion and on such terms and conditions as the State's Representative determines.
2. Without limiting the State Representative’s discretion under clause 2.2(a), the Parties acknowledge and agree that the State's Representative may impose the following conditions on its consent under clause 2.2(a):
2. the State may require the Proponent to give the State prior notice of the topic of the proposed meeting with a Government Stakeholder, including to enable the appropriate key personnel to be present;
2. the State may determine the location of any meeting; and
2. the State or its nominated representative may elect to be present at any meeting that relates to any Statement of Proposed Augmentation, the Augmentation Proposal  or the Augmentation between the Proponent (or any of its Associates) and a Government Stakeholder.
2. The meeting procedures set out in clause 2.4 apply to any meeting between the Proponent (or any of its Associates) and a Government Stakeholder as if the meeting was between the State and the Proponent, and the State's Representative may attend any such meeting.  
2. [bookmark: _Ref356935547][bookmark: _Ref356935690][bookmark: _Ref356935713][bookmark: _Toc165464130]Clarifications and other information
3. [bookmark: _Ref356935548]At any time, the State may, through the State's Representative, request:
1. clarification in respect of any part of the Proponent Information, the Augmentation Proposal or the Augmentation;
1. additional information concerning any of the Proponent Information, the Augmentation Proposal or the Augmentation;
1. information in relation to the preparation of any part of the Proponent Information; or
1. information as to the basis on which the Proponent may be prepared to undertake any part of the Augmentation.
3. [bookmark: _Ref356935715]If a request referred to in clause 2.3(a) is made by the State, the Proponent must use reasonable endeavours to provide such clarification or other information within such reasonable time period as may be specified by the State.
2. [bookmark: _Ref356935526][bookmark: _Ref356935738][bookmark: _Ref458586074][bookmark: _Ref494376459][bookmark: _Toc165464131]Meetings between State and the Proponent
4. The State may, through the State's Representative, invite the Proponent or any of its Associates to attend meetings with the State or its Associates to discuss issues arising in relation to any Statement of Proposed Augmentation, the Augmentation Proposal or the Augmentation. The Proponent may, through the State's Representative, request meetings with the State or its Associates for the same reasons.
4. [bookmark: _Ref356935528]If the State requests a meeting or consents to a request for a meeting:
2. the State will chair the meeting;
2. the Party that requested the meeting must prepare an agenda of items to be discussed;
2. the meetings must be conducted in accordance with all probity and other procedures and protocols advised by the State from time to time in writing;
2. the State may decline to discuss any or all issues raised by the Proponent or any of its Associates; and
2. questions and responses at any meeting may be recorded in writing or by any other means on behalf of the State, copies of which may, at the State's discretion, be provided to the Proponent.
4. The State Probity Advisor may, at the request of the State, attend any meetings between the State or its Associates and the Proponent or its Associates in relation to any Statement of Proposed Augmentation, the Augmentation Proposal or the Augmentation. 
4. Nothing which occurs at a meeting between the State or its Associates and the Proponent or its Associates may be relied on by the Proponent or its Associates unless subsequently confirmed in writing by the State.
1. [bookmark: _Ref459632854][bookmark: _Toc165464132]Stakeholder and community engagement
[bookmark: _Ref498072838]If required by the State, promptly after the date of this deed the Parties must agree a strategic communications and stakeholder engagement plan in respect of the further development of the Augmentation, which must:
[bookmark: _Ref498072852]set out the principles, objectives, protocols and roles of the Parties in relation to communications and stakeholder and community engagement;
[bookmark: _Ref421283287]include a requirement for the Proponent to prepare a two week forward looking stakeholder and community engagement schedule (Engagement Schedule) for the State's review and approval, and a requirement for the Proponent to submit an updated Engagement Schedule to the State on a weekly basis for the State's review and approval; and 
include requirements for meeting record keeping and regular weekly written reports of meeting outcomes,
(Communications and Stakeholder Engagement Plan).
[bookmark: _Ref421100873][bookmark: _Ref421099226][bookmark: _Ref420915727]The Proponent may engage with local councils, the community or any other stakeholder in relation to the Augmentation Proposal and the Augmentation:
[bookmark: _Ref421100357]to the extent that the engagement, the content of the discussion or forum and the meeting procedure:
is in accordance with the latest Engagement Schedule which has been approved by the State in accordance with the Communications and Stakeholder Engagement Plan; and 
otherwise complies with the Communications and Stakeholder Engagement Plan; or
to respond to a direct enquiry from a local council, the community or other stakeholder following, and in respect of, an engagement described in clause 3(b)(i), provided that the content of the communication is consistent with the requirements of the Communications and Stakeholder Engagement Plan, 
and in any such engagement may discuss information which is in the public domain (except through disclosure by the Proponent or any of its Associates in breach of this deed or any other obligations of confidence). 
[bookmark: _Ref493059168][bookmark: _Ref421093560]If the State does not require the Parties to agree a Communications and Stakeholder Engagement Plan or the Parties cannot agree a Communications and Stakeholder Engagement Plan, the Proponent must not communicate with local councils, the community or any other stakeholder in respect of the Augmentation Proposal or the Augmentation without the prior consent of the State. 
[bookmark: _Ref494376526]The State may, in its discretion, direct the Proponent to cancel any meeting, or to not discuss certain content at any meeting, with any local council, stakeholder or the community.  
[bookmark: _Ref421268464]The State may, in its discretion, direct the Proponent to not have any contact with a tenderer or potential tenderer for another State project which has an interface with the Augmentation, in respect of the Augmentation Proposal or the Augmentation.  
[bookmark: _Ref421104853]The Proponent must comply with any direction given by the State (including under clauses 3(d) and 3(e) in respect of the Proponent's engagement with any local council, the community or any other stakeholder in respect of the further development of the Augmentation Proposal or the Augmentation. 
The State may attend any meeting or forum between the Proponent and any local council, the community or any other stakeholder in respect of the Augmentation Proposal or the Augmentation.
For the avoidance of doubt, the requirements of this clause 3 do not apply to communications between the Proponent and an Associate of the Proponent or where clause 8.5 or clause 16 applies.
1. [bookmark: _Ref356936203][bookmark: _Toc165464133]Probity
4. [bookmark: _Ref356935808][bookmark: _Toc165464134]State Probity Advisor
1. The State may appoint a State Probity Advisor who will, among other matters, be responsible for oversight of the process and procedures of the Proponent’s conduct in relation to the Augmentation and who may, at the request of the State, be present at any meeting between the State or its Associates and any member of the Proponent or its Associates in relation to the Augmentation.
1. Each Proponent must provide (or procure) access for the State Probity Advisor to the records, books, accounts and personnel of the Proponent and its Associates, for the purpose of verifying any matters connected with probity.
4. [bookmark: _Toc165464135]Co-operate
The Proponent must fully co-operate with and do all things reasonably necessary or desirable to enable the State Probity Advisor to effectively and expeditiously carry out the State Probity Advisor's functions and duties.
4. [bookmark: _Toc165464136]Proponent probity checks
The Proponent consents to probity checks being conducted at any time. Such probity checks may include: 
3. investigations into commercial structure, business and credit history;
3. prior contract compliance;
3. compliance with this deed and any plans and protocols required by this deed;
3. any criminal records or pending charges;
3. interviews with any referees nominated; and
3. research into any relevant activity that is or might reasonably be expected to be the subject of regulatory investigation.
4. [bookmark: _Ref356935828][bookmark: _Toc165464137]Responsibility for probity
Nothing in this clause 4 detracts from or limits the Proponent's obligations or responsibilities for complying with and ensuring its Associates comply with all probity requirements which relate to the Augmentation.
1. [bookmark: _Toc459628992][bookmark: _Toc459634828][bookmark: _Toc459628993][bookmark: _Toc459634829][bookmark: _Toc459628994][bookmark: _Toc459634830][bookmark: _Toc459628995][bookmark: _Toc459634831][bookmark: _Toc459628996][bookmark: _Toc459634832][bookmark: _Ref357169996][bookmark: _Toc165464138]Management of Associates
1. [bookmark: _Ref461471194][bookmark: _Ref459628054]The Proponent must procure that each of its Associates complies with the requirements of clauses 2, 3(b) to 3(f), 4, 6, 7, 8, 9, 12.3(a)(x), 12.3(c), 16, 17 and 18 as though it were the Proponent (Associate Obligations).     
1. [bookmark: _Ref421287059]Other than in respect of agents, contractors, advisors or consultants engaged by the Proponent prior to the date of this deed, as set out in the Particulars, the Proponent must not engage an agent, contractor, advisor or consultant in relation to the Augmentation without notifying the State of: 
2. the identity of the agent, contractor, advisor or consultant; and 
2. the reasons for the engagement,
prior to the proposed engagement. 
1. [bookmark: _Ref421287062]Without limiting clause 5(a), the Proponent must provide to the State a draft of the form of deed poll or other contractual arrangements it proposes that its Associates will enter into for the purposes of ensuring that the Proponent is able to comply with the Proponent’s confidentiality obligations under this deed, for the State's approval (not to be unreasonably withheld).
1. The Proponent must:
4. notify the State immediately if it becomes aware of a suspected or actual breach of the Associate Obligations;
4. immediately take all reasonable steps to prevent or stop any such suspected or actual breach; and
4. provide all reasonable assistance requested by the State from time to time regarding enforcement of the Associate Obligations (including assisting the State in commencing, conducting and settling enforcement proceedings, at the Proponent’s cost payable on demand).
1. [bookmark: _Ref459640311][bookmark: _Toc165464139]Conflicts
6. [bookmark: _Ref493075778][bookmark: _Toc165464140]Conflicts
The Proponent:
1. [bookmark: _Ref421623683]must immediately notify the State upon becoming aware of any actual or potential conflict of interest in respect of the Proponent or an Associate of the Proponent in relation to any Statement of Proposed Augmentation, the Augmentation Proposal or the Augmentation; and
1. must comply, and must ensure that any such Associate complies, with the State's reasonable requirements in relation to the actual or potential conflict of interest.
6. [bookmark: _Toc421890590][bookmark: _Toc165464141]Proponent must make enquiries
The Proponent must require its Associates to inform the Proponent of any actual or potential conflict of interest as described in clause 6.1(a). 
1. [bookmark: _Ref356937114][bookmark: _Toc165464142]Security and control of State Confidential Information
7. [bookmark: _Toc165464143]Security
The Proponent must:
1. establish and maintain effective security measures to safeguard State Confidential Information from access or use not authorised by this deed;
1. subject to the terms of this deed, keep State Confidential Information under each relevant Recipient’s control; and
1. establish and maintain effective and auditable procedures for ensuring compliance with this deed.
7. [bookmark: _Toc165464144]Assistance in proceedings
The Proponent must provide all reasonable assistance requested by the State in relation to any proceedings the State may take against any person for unauthorised use, copying or disclosure of State Confidential Information, or failure to comply with the provisions of this deed.
7. [bookmark: _Ref356936221][bookmark: _Toc165464145]State’s right to terminate holding of State Confidential information
The State may terminate the entitlement of any Recipient to hold State Confidential Information at any time with immediate effect, by giving written notice to that effect to the Proponent.
7. [bookmark: _Ref491019155][bookmark: _Toc165464146]Consequences of right to terminate holding of State Confidential Information
4. [bookmark: _Ref491019160][bookmark: _Ref458593477]On termination of the entitlement of a Recipient to hold State Confidential Information under clause 7.3, without limitation to the other rights of the State: 
1. the right of that Recipient to use State Confidential Information ceases; and
1. [bookmark: _Ref491019147]the Proponent must immediately procure that, except to the extent prohibited by Law from doing so, and subject to clause 7.4(b), such State Confidential Information is, at the State’s option:
2. [bookmark: _Ref357774384]returned to the State;
2. destroyed and that destruction certified to the State;
2. destroyed and a representative of the State is permitted to witness that destruction; or
2. [bookmark: _Ref357774386]dealt with in some other manner nominated by the State.
4. [bookmark: _Ref480919272][bookmark: _Ref493075876]The Proponent may request the State's consent to an exception to the Proponent's obligations under clause 7.4(a)(ii) where the State Confidential Information is incorporated into board papers and associated documents, is proposed to be retained for corporate governance purposes or as part of the professional duties of advisors or forms part of information technology backup.  The State must not unreasonably withhold or delay its consent to such a request from the Proponent.  Any such consent will not limit the obligations of the Proponent, or the rights of the State, under this clause 7 (other than clause 7.3), in relation to that State Confidential Information. 
7. [bookmark: _Toc165464147]Effect of such termination on accrued rights
Termination of the entitlement to hold State Confidential Information pursuant to clause 7.3 does not affect any accrued rights or remedies the State may have.
7. [bookmark: _Toc165464148]Additional obligations unaffected
The obligations under this deed are in addition (and without prejudice) to any other obligations of confidence or with respect to probity which the Recipient may have whether at Law, in equity, by statute or otherwise.
7. [bookmark: _Toc165464149]Confidentiality obligations continue after assignment or termination
The obligations of confidentiality under this deed continue to apply after assignment, transfer or termination of any right to hold State Confidential Information under this deed.
1. [bookmark: _Ref356937127][bookmark: _Ref458593402][bookmark: _Ref458594068][bookmark: _Ref459632754][bookmark: _Toc165464150]Use and disclosure of State Confidential Information by the Proponent
8. [bookmark: _Ref493076056][bookmark: _Toc165464151]Use of State Confidential Information
1. [bookmark: _Ref459628410]The Proponent must:
1. [bookmark: _Ref498073188]not use the State Confidential Information for any purpose whatsoever except the permitted purpose of further developing the Augmentation Proposal or the Augmentation (Permitted Purpose); 
1. [bookmark: _Ref459628418]keep confidential all State Confidential Information (subject to disclosure permitted under clause 8.2 or 8.3); and
1. not copy or duplicate (or allow the copying or duplication of) any State Confidential Information except for the purposes of the use or disclosure of State Confidential Information provided for in clause 8.2. 
1. The State acknowledges and agrees that the Proponent will not have breached clause 8.1(a)(ii) by: 
2. communicating with the State’s Representative concerning the Augmentation Proposal or the Augmentation;
2. providing clarifications and other information to the State in accordance with clause 2.3; 
2. submitting the Augmentation Proposal to the State or the State’s Representative; or 
2. making contact with a Government Stakeholder to discuss any aspect of the Augmentation Proposal or the Augmentation in circumstances permitted by clause 2.2.
1. The Proponent must establish appropriately robust internal policies regarding restrictions on access to and the transfer, storage and use of information (including State Confidential Information) in order to ensure compliance with clause 8.1(a).
8. [bookmark: _Ref356936248][bookmark: _Toc165464152]Disclosure of State Confidential Information
The Proponent must only disclose State Confidential Information to:
2. Recipients specifically nominated by the State; or
2. any Recipient who:
2. has a need to know (and only to the extent that each has a need to know) the State Confidential Information for the Permitted Purpose; and
2. is aware that the State Confidential Information must be kept confidential and may only be used for the Permitted Purpose.
8. [bookmark: _Ref356936251][bookmark: _Toc165464153]Recipient obligations
The Proponent must, at its own expense:
3. [bookmark: _Ref505866044]ensure, at all times, that each Recipient complies with clauses 7, 8 and 9 as though it were the Proponent (Recipient Obligations);
3. notify the State immediately if it becomes aware of a suspected or actual breach of the Recipient Obligations or any unauthorised disclosure, copying or use of State Confidential Information;
3. immediately take all reasonable steps to prevent or stop any such suspected or actual breach or unauthorised disclosure or use; and
3. provide all reasonable assistance requested by the State from time to time regarding enforcement of the Recipient Obligations (including assisting the State in commencing, conducting and settling enforcement proceedings, at the Proponent’s cost payable on demand).
8. [bookmark: _Ref356936302][bookmark: _Toc165464154]Exclusion from obligation of confidentiality
The obligations of confidentiality under this deed do not apply to a Recipient to the extent that the obligations apply to information that:
4. prior to the date of this deed was rightfully known to and in the possession or control of that Recipient and not subject to an obligation of confidentiality on that Recipient;
4. the State has consented in writing to being disclosed, provided that any such disclosure may only be made in accordance with the terms and conditions (if any) of that consent; or
4. [bookmark: _Ref356936303]subject to clause 8.5, that Recipient is required by Law or a binding requirement of a recognised stock exchange to disclose.
8. [bookmark: _Ref356936286][bookmark: _Toc165464155]Disclosure required by Law
5. [bookmark: _Ref458593573]If a Recipient is required by Law or a binding requirement of a recognised stock exchange to disclose any of the State Confidential Information, that Recipient must immediately give notice to the State setting out full details of the circumstances of the proposed use or disclosure and the relevant information proposed to be used or disclosed.
5. The Recipient must give the State a reasonable opportunity to challenge in a court of law or other appropriate forum whether the proposed use or disclosure is in accordance with clause 8.5(a).
5. In addition, if the Recipient is or anticipates being legally compelled to disclose State Confidential Information, the Recipient must, at the direction of the State:
3. assist and take such steps as will permit the State to oppose or restrict that disclosure;
3. take all lawful measures available to oppose or restrict that disclosure; and
3. if that disclosure is legally required, make disclosure on terms which preserve the confidentiality of the State Confidential Information to the maximum extent possible.
1. [bookmark: _Ref356936369][bookmark: _Ref356937165][bookmark: _Ref493057538][bookmark: _Toc165464156]Disclaimer and exclusion of Liability - State Confidential Information
9. [bookmark: _Ref356936325][bookmark: _Toc165464157]State Confidential Information
The Proponent acknowledges and agrees that:
1. the State Confidential Information, and all Intellectual Property Rights in the State Confidential Information (to the extent the State owns, or its Associates own, the Intellectual Property Rights in the State Confidential Information), will remain the property of the State or any of its Associates (as the case may be);
1. none of the State, its Associates or any other person acting on behalf of or associated with any of them has verified, or has any obligation to verify the accuracy, reliability or completeness of the State Confidential Information;
1. none of the State, its Associates or any other person acting on behalf of or associated with any of them has made any representation or warranty either express or implied as to the accuracy, reliability or completeness of the State Confidential Information;
1. the Proponent must rely absolutely on its own opinion and professional advice based upon its own independent analysis, assessment, investigation and appraisal in deciding to further develop the Augmentation Proposal or the Augmentation;
1. the Proponent must not in any way rely upon:
5. the State Confidential Information; or
5. a failure by the State or any of its Associates to provide any information to the Proponent or its Associates;
1. the Proponent must carry out all relevant investigations, make its own review and evaluation, and examine and acquaint itself in respect of:
6. all aspects of the Augmentation;
6. the contents, correctness, sufficiency and suitability of the State Confidential Information; and
6. all information which is relevant to the risks, contingencies and other circumstances related to the Augmentation which could affect their decision to further develop the Augmentation Proposal or the Augmentation,
without reliance on the State or any of its Associates;
1. no statement, representation, term, warranty, condition, promise or undertaking made, given or agreed to by the State, its Associates or any person acting on behalf of or associated with any of them in any prior negotiation, arrangement, understanding or agreement is of any effect except to the extent expressly set out or incorporated in this deed;
1. none of the State, its Associates or any other person acting on behalf of or associated with any of them is under any obligation to:
8. notify the Proponent or any of its Associates or provide any further information to the Proponent or any of its Associates if it becomes aware of any inaccuracy, incompleteness or change in the whole or any part of the State Confidential Information; or
8. update the whole or any part of the State Confidential Information, although, the State or any of its Associates may do so at their sole discretion; and
1. the acknowledgements under this clause 9.1 are in addition to and, to the extent not inconsistent, do not replace the terms and conditions already agreed to or accepted by the Proponent or its Associates when receiving the State Confidential Information.
9. [bookmark: _Ref356936345][bookmark: _Toc165464158]State not liable
2. [bookmark: _Ref493057494][bookmark: _Ref458593667]None of the State, its Associates, or any person acting on behalf of, or associated with any of them, will have any Liability arising out of or in respect of or in connection with: 
1. any right which the Proponent, any of its Associates, or any person acting on behalf of, or associated with any of them, has (whether at the date of this deed or otherwise) in respect of any alleged misrepresentation or misleading or deceptive conduct on the part of the State, any of its Associates, or any person acting on behalf of, or associated with any of them in providing the State Confidential Information; or
1. any Statement of Proposed Augmentation, the Augmentation Proposal, the Augmentation or the Augmentation Process (except to the extent expressly stated in the Augmentation Process Deed).
2. [bookmark: _Ref461472996]The Proponent must not make, continue or enforce any Claim against, or seek, pursue or obtain an indemnity against Liability from the State, any of its Associates, or any person acting on behalf of, or associated with any of them, arising out of or in respect of or in connection with: 
2. any right which the Proponent, any of its Associates, or any person acting on behalf of, or associated with any of them, has (whether at the date of this deed or otherwise) in respect of any alleged misrepresentation or misleading or deceptive conduct on the part of the State, any of its Associates, or any person acting on behalf of, or associated with any of them, in providing the State Confidential Information; or
2. any Statement of Proposed Augmentation, the Augmentation Proposal, the Augmentation or the Augmentation Process (except to the extent expressly stated in the Augmentation Process Deed). 
2. [bookmark: _Ref459628837]The Proponent releases the State and its Associates from, and indemnifies the State in respect of, any Claim or Liability referred to in clauses 9.2(a) or 9.2(b).
9. [bookmark: _Toc165464159]Liability unaffected
The matters referred to in this clause 9 will not affect:
3. the Liability and responsibility of the Proponent under this deed or otherwise according to Law; or
3. the State’s rights against the Proponent under this deed or otherwise according to Law.
1. [bookmark: _Ref459633205][bookmark: _Toc165464160][bookmark: _Ref420861141]Disclaimer and exclusion of Liability - Proponent Information
1. [bookmark: _Ref493057636][bookmark: _Ref421120102][bookmark: _Ref420864645]The Proponent warrants that, on the date of this deed the Proponent Information is accurate in all material respects, and not misleading or deceptive.
1. The Proponent acknowledges that the State is entering into this deed in reliance on the warranty set out in clause 10(a).
1. The Proponent warrants on each date that it submits an Augmentation Proposal to the State, the Augmentation Proposal is accurate in all material respects and not misleading or deceptive.
1. [bookmark: _Ref421093582]The Proponent must, from the date of this deed until the earlier of the date the Parties enter binding documentation for the Augmentation or this deed is suspended or terminated, notify the State of any inaccuracy or change (other than of a typographical or trivial nature) in the whole or any part of the Proponent Information of which it is or becomes aware and which it has not already informed the State or its Associates. 
1. [bookmark: _Ref493057878][bookmark: _Toc165464161]Indemnity
1. [bookmark: _Ref493012644]The Proponent:
1. [bookmark: _Ref493012633]acknowledges and agrees that any breach of this deed by the Proponent may cause the State or its Associates to suffer or incur a Liability, and any such breach will entitle the State to make a Claim against the Proponent; and
1. indemnifies the State and its Associates in respect of any Liability suffered or incurred by the State or its Associates and against any Liability to any person by way of indemnity against, or contribution to, the Liability of that person, arising out of, or in respect of, or in connection with any Claim referred to in clause 11(a)(i). 
1. The Proponent's liability under the indemnity in clause 11(a) will be reduced proportionally to the extent that the relevant Liability was caused by the act or omission of the State or its Associates.   
1. [bookmark: _Ref493077253][bookmark: _Toc165464162]Augmentation Proposal 
12. [bookmark: _Toc165464163]Cost of Augmentation Proposal
The Proponent agrees that all costs incurred by the Proponent or any of its Associates in connection with any Statement of Proposed Augmentation or the Augmentation Proposal will be borne by the Proponent or its Associates, including any such costs that arise as a result of cancellations, supplements, variations, amendments, clarifications, negotiations, waivers, addenda, suspensions, termination or exclusion made or issued by the State in connection with any Statement of Proposed Augmentation or the Augmentation Proposal, except to the extent otherwise agreed by the State (including in any Augmentation Process Deed). 
12. [bookmark: _Ref356935635][bookmark: _Toc165464164]Proprietary information
2. [bookmark: _Ref493058061]The State:
1. acknowledges and agrees that the Proponent Information, and all Intellectual Property Rights in the Augmentation, the Augmentation Proposal or Proponent Information (to the extent the Proponent owns, or its Associates own, those Intellectual Property Rights), will remain the property of the Proponent or its Associates (as the case may be); and 
1. [bookmark: _Ref493058063]will hold the Proponent Information in confidence except to the extent it:
2. [bookmark: _Ref458593726]elects to disclose the whole or any part of the Proponent Information to its Associates for the purpose of reviewing, considering and responding to the Proponent Information; or
2. is otherwise required to disclose the whole or any part of the Proponent Information in accordance with the Law or the Disclosure Requirements.
2. If the State elects to disclose the whole or any part of the Proponent Information as permitted under clause 12.2(a)(ii)A, it will ensure that any such recipients are made aware that the Proponent Information is disclosed to them for the purpose of reviewing, considering and responding to the Proponent Information, must be kept confidential and must not be copied, duplicated or disclosed except as required in accordance with the Law or the Disclosure Requirements.
12. [bookmark: _Ref356935380][bookmark: _Ref356935427][bookmark: _Ref356935647][bookmark: _Toc165464165]Discretion of the State
3. [bookmark: _Ref356935381]In addition to its rights set out elsewhere in this deed, including its right to terminate this deed, the State will have the right to:
enter into or not enter into an Augmentation Process Deed or any other agreement with the Proponent or its Associates in respect of the Augmentation Proposal, the Augmentation or the Augmentation Process;
require the Proponent to enter into an Augmentation Process Deed in accordance with the Augmentation Process Schedule should it wish to proceed with the Augmentation; 
accept, reject or refuse to consider the whole or part of the Augmentation Proposal, provided that in the case of part acceptance, that part of the Augmentation Proposal is capable of such partial acceptance;
change the Augmentation (substantially or otherwise);
refuse to consider the Augmentation or the Augmentation Proposal;
withdraw, cancel or change the Statement of Proposed Augmentation or the proposed Augmentation (substantially or otherwise);
[bookmark: _Ref505866230]not proceed with the Augmentation or the Augmentation Process;
suspend or terminate the Augmentation Process at any time;
suspend or terminate at any time any further participation by the State in its consideration of the Augmentation or the Augmentation Proposal;
[bookmark: _Ref505866287]require additional information from the Proponent in connection with , any Statement of Proposed Augmentation, the Augmentation or the Augmentation Proposal, and the Proponent must provide the information requested within 10 Business Days after receipt of request from the State;
adopt different procedures for, or methods of, evaluation, negotiation, discussion or engagement for the Proponent, and may alter these procedures and methods at any time;
withdraw, cancel or modify (substantially or otherwise) the Augmentation;
commence public sector delivery of the Augmentation or engage any other party to deliver the Augmentation; and
not attribute any reasons for any actions or decisions taken including in respect of the exercise of any or all of the above mentioned rights.
3. [bookmark: _Ref356935396]The Parties agree that the State is not bound to accept the whole or any part of the Augmentation Proposal.
3. [bookmark: _Ref356935431]The Proponent must not enquire into the basis of the State’s decisions under clauses 12.3(a) or 12.3(b) and the Proponent represents and warrants that it has no Claim, and will not bring any Claim against the State or any of its Associates arising from or in connection with the exercise or the failure to exercise the rights of the State under clauses 12.3(a) or 12.3(b).
12. [bookmark: _Ref493058854][bookmark: _Toc165464166]No warranty as to feasibility
The State’s acceptance of the whole or any part of the Augmentation Proposal does not mean that the State or any of its Associates in any way:
4. warrants or makes any representations as to the feasibility of; or
4. assumes responsibility for, or has any obligations in relation to the implementation of,
any Statement of Proposed Augmentation, the Augmentation Proposal or the Augmentation, other than as specified in the final contract documentation (if any) to which the State or its Associate, as applicable, may be a party in respect of the Augmentation.
12. [bookmark: _Ref494376697][bookmark: _Toc165464167]Intellectual Property Rights  
5. The Proponent grants (or must procure the grant) to the State a perpetual, irrevocable, non-exclusive, worldwide, royalty free licence (with a right to sublicense) to exercise all Intellectual Property Rights in the Proponent Information (to the extent those Intellectual Property Rights were or are developed or made available in connection with, or subsist in aspects of the Proponent Information relating to, or otherwise arise in connection with, the Augmentation), with effect from the date of this deed, for any purposes of or in connection with:  
1. reviewing, assessing and deciding whether to proceed with the Augmentation Proposal or the Augmentation (or any modified version of it which is being pursued by the Proponent);
1. to the extent those Intellectual Property Rights are Background IP (other than Excluded IP) subsisting in subject matter forming part of the Augmentation Proposal or the Augmentation, using, dealing with, maintaining, remedying defects or omissions in, modifying and developing the subject matter in which that Background IP subsists; and  
1. in respect of all other such Intellectual Property Rights (other than Excluded IP):
3. the procurement, funding, financing, design, supply, construction, installation, production, commissioning, completion, operation, maintenance, repair and alteration of the Augmentation (or any part of the Augmentation), or any other augmentation in Victoria or reviewing, assessing and deciding whether to proceed with the Augmentation Proposal or the Augmentation (or any modified version of it which is being pursued by the Proponent);
3. the procurement, funding, financing, design, supply, construction, installation, production, commissioning, completion, operation, maintenance, repair and alteration of any thing (including infrastructure, equipment, computer hardware, computer software and computer or telecommunications systems) which interfaces or interoperates with, or which is (in whole or in part) located under, on, above or adjacent to any infrastructure implemented in connection with the Augmentation (or any modified version of it which is being pursued by the Proponent); or
3. any other project, infrastructure, augmentation, initiative or thing undertaken by or on behalf of the State within Victoria.  
5. [bookmark: _Ref494376699]The Proponent warrants to the State that:
2. no rights (including Intellectual Property Rights) of any person will be infringed or breached by:
1. the use of the Proponent Information; or
1. the use or exercise of any Intellectual Property Rights licensed to the State by the Proponent pursuant to this deed,
by the State, its Associates or any or any person nominated or authorised by the State, in accordance with this deed; and
2. it owns, or has the authority to grant the rights granted in accordance with this deed in connection with the Intellectual Property Rights licensed under this deed and neither:
2. the exercise of those rights by the State, its Associates or any person nominated or authorised by the State; nor
2. the possession or use of any materials in which those rights subsist in connection with this deed,
in accordance with this deed will give rise to any Liability on the part of the State, its Associates or any person nominated or authorised by the State, including to pay any compensation (including any royalty) to any person, or will give rise to a right entitling any person to make a Claim against the State, its Associates or any person nominated or authorised by the State for any attribution or acknowledgment or rectification in relation to the Intellectual Property Rights or any materials in which they subsist.
5. [bookmark: _Ref498073503]The Proponent  indemnifies the State, its Associates and any person nominated or authorised by the State (Indemnified Persons) against any Claim or Liability brought against, suffered or incurred by the Indemnified Persons arising in connection with:
3. any infringement, violation, alleged infringement or alleged violation by the Proponent or its Associates or any Indemnified Person of any rights (including Intellectual Property Rights) of any person; or
3. any breach of the warranties set out in clause 12.5(b).
12. [bookmark: _Ref421093591][bookmark: _Toc421890615][bookmark: _Toc165464168]Next steps
[bookmark: _Ref420529177]If the State elects to progress the whole or part of the Augmentation or the Augmentation Proposal (including by requiring the Proponent to enter into an Augmentation Process Deed in accordance with the Augmentation Process Schedule), the Proponent must diligently progress the further development of the Augmentation Proposal and the Augmentation and:
6. [bookmark: _Ref494376727]negotiate in good faith;
6. [bookmark: _Ref505866251]allocate sufficient resources and time for negotiation; and 
6. cooperate with the State,
in the further development of the Augmentation Proposal and the Augmentation.
1. [bookmark: _Ref480921992][bookmark: _Toc165464169]Termination
If the State notifies the Proponent that it has decided not to proceed with the Augmentation Proposal or the Augmentation, this deed will terminate. 
1. [bookmark: _Ref357169537][bookmark: _Toc165464170]Notices
14. [bookmark: _Ref458585918][bookmark: _Toc165464171]General
Any notice, demand, consent or other communication (Notice) must be, if in writing, signed by or on behalf of the sender, addressed to the intended recipient and:
1. delivered;
1. sent by prepaid mail (or if posted to another country, by registered airmail); or
1. transmitted by facsimile; or
1. sent by email,
to that recipient’s address, facsimile number or email address specified in clause 14.3 or the last address, facsimile number or email address notified by that recipient to the sender.
14. [bookmark: _Toc165464172]Time of receipt
A Notice given to a person in accordance with this clause is treated as having been given and received:
2. in the case of delivery in person, when delivered to the intended recipient or their premises;
2. in the case of delivery by post, two Business Days after the date of posting (if posted to an address in the same country) or seven Business Days after the date of posting (if posted to an address in another country); 
2. in the case of delivery by facsimile, on receipt by the sender of a transmission control report from the dispatching machine showing the relevant number of pages and the correct destination facsimile number or name of the intended recipient and indicating that the transmission has been made without error; and
2. in the case of delivery by email, the first to occur of:
4. receipt by the sender of any email acknowledgment from the intended recipient’s information system showing that the Notice has been delivered to the email address of that recipient;
4. the time that the Notice enters an information system which is under the control of the intended recipient; and
4. the time that the Notice is first opened or read by an employee or officer of the intended recipient,
but if the result is that a Notice would be taken to be given or made on a day that is not a Business Day in the place to which the Notice is sent or at later than 4.00pm (local time) on a Business Day, the Notice will be taken to have been duly given or made at the start of business on the next Business Day in that place.
14. [bookmark: _Ref356937063][bookmark: _Toc165464173]Address for Notices
The address, facsimile number and email address of each Party is:
3. the address, facsimile number and email address set out in the Particulars; or
3. where the intended recipient notifies the sender of another address, facsimile number or email address, the last address or number so notified by that recipient to the sender.
1. [bookmark: _Ref493059169][bookmark: _Toc165464174]Delegation
15. [bookmark: _Toc165464175]Right to delegate
The Proponent acknowledges that the State may exercise any right, statutory or otherwise, it has to appoint a person as a delegate to perform any of its functions, rights and powers under this deed.
15. [bookmark: _Toc165464176]Notice of delegation
The State must give the Proponent written notice of any delegate so appointed, setting out the delegated functions, rights and powers and including a copy of the relevant instrument of appointment.
15. [bookmark: _Toc165464177]Revocation or amendment of delegation
Any such delegation may be revoked, changed, delegated, limited or made subject to such conditions as the State determines from time to time. The State must give the Proponent written notice of any such revocation, amendment or other action.
15. [bookmark: _Ref458593870][bookmark: _Toc165464178]No limitation of State obligations
The appointment of a delegate to perform some or all of the functions, rights and powers of the State under this deed will not limit or affect the State’s obligations or Liability under this deed.
15. [bookmark: _Ref458593928][bookmark: _Toc165464179]Unfettered discretion
The Proponent acknowledges and agrees that:
5. [bookmark: _Ref458593939]nothing in this deed will in any way unlawfully restrict or otherwise unlawfully affect the unfettered discretion of the State to exercise any of its functions and powers pursuant to any Law;
5. [bookmark: _Ref458593922]without limiting clause 15.5(a), anything which the State does, fails to do or purports to do pursuant to its functions and powers under any Law or otherwise will not be deemed to be an act or omission by the State under this deed; and
5. each reference to "the State" in this clause 15.5 will be taken to include a "Government Agency".
1. [bookmark: _Ref356937093][bookmark: _Ref356937151][bookmark: _Toc165464180]Publicity
1. [bookmark: _Ref356937094]Without limiting clause 8, the Proponent must not make a media release or other public announcement or statement in relation to the Augmentation or the Augmentation Process without the prior consent of the State, except to the extent it is not possible to comply with this clause 16 while complying with the Law or a binding requirement of a recognised stock exchange, in which case the Proponent must advise the State of the release or announcement as soon as practicable after they (or any one of them) become aware that the release or announcement will be made. 
1. If seeking the State’s consent under clause 16(a), the Proponent must provide a draft of the proposed media release or public announcement or statement to the State.
1. The State must use its best endeavours to advise the Proponent before making any media release or other public announcement or statement in relation to the Augmentation.
1. [bookmark: _Ref458593438][bookmark: _Ref458594033][bookmark: _Toc165464181]Survival of deed
1. Subject to clause 17(b), the Parties acknowledge and agree that their obligations under this deed (other than clauses 2, 3, 5(b), 5(c), 12.6 and 13) will survive the termination of this deed or completion of the Augmentation.   
1. [bookmark: _Ref459632935][bookmark: _Ref493077202]Clause 5(a) will survive the termination of this deed or completion of the Augmentation, however in such circumstances the clauses referenced in clause 5(a) will be read so as to exclude any clauses which do not survive the termination of this deed or completion of the Augmentation.
1. [bookmark: _Ref357169546][bookmark: _Toc165464182]General Provisions
18. [bookmark: _Toc165464183]No partnership or joint venture
Except as expressly provided in this deed, nothing contained or implied in this deed will:
1. constitute or be deemed to constitute a Party as a partner, joint venture, agent or legal representative of any other Party for any purpose; or
1. create or be deemed to create any partnership, joint venture, agency or trust between the Parties or any of them.
18. [bookmark: _Toc165464184]Waiver
Subject to the express provisions of this deed, if the State or one of its Associates fails or delays in exercising or enforcing any right or remedy under this deed, it will not preclude or amount to a waiver of any further exercise or enforcement of that right or remedy or of any other right or remedy under this deed or provided by Law.
18. [bookmark: _Ref356937213][bookmark: _Toc165464185]Indemnity held on trust
The Proponent declares and acknowledges that:
3. [bookmark: _Ref356937215]each indemnity and right referred to in this deed in favour of any of the State’s Associates is held on trust by the State for the benefit of any of the State’s Associates from the date of this deed; and
3. the consent of the State’s Associates referred to in clause 18.3(a) will not be required for any amendment to, or waiver of rights under, this deed. 
18. [bookmark: _Toc165464186]Damages not an adequate remedy
Each Proponent acknowledges that damages may not be an adequate remedy for the State for any failure by a Proponent or its Associate to comply with clauses 2, 3, 4, 5(a), 7, 8, 9, 10 and 16, and if there is a breach or suspected breach of those clauses by a Proponent or its Associate, the State may seek and is entitled to injunctive or declaratory relief or orders for specific performance.   
18. [bookmark: _Toc165464187]Cost of performing obligations
A Party who has an obligation to do anything under this deed must perform that obligation at its own cost, unless a provision of this deed expressly provides otherwise.
18. [bookmark: _Toc165464188]Entire Agreement
This deed contains the entire agreement of the Parties with respect to the matters contemplated in this deed. There are no understandings, agreements, warranties or representations (express or implied), with respect to the matters contemplated by this deed except for those referred to in them.
18. [bookmark: _Toc165464189]Successors
This deed shall be binding upon the Proponent and its successors and assigns and shall enure to the benefit of the State, its successors and assigns.  
18. [bookmark: _Toc165464190]Further assurance
Each Party must sign, execute, deliver and do all such acts and things as may reasonably be required of it to carry out and give full effect to this deed and the rights and obligations of the parties to them.
18. [bookmark: _Toc165464191]Benefit of deed
The State is entitled to enforce this deed on its own behalf and as trustee on behalf of any Associate of the State even though that Associate is not a party to this deed.
18. [bookmark: _Ref493077901][bookmark: _Toc165464192]Counterparts 
(a) [bookmark: _Ref120545273](Execution in counterparts):  This Deed may be executed in any number of counterparts or copies, each of which may be executed by physical signature in wet ink or electronically (whether in whole or part).  A party who has executed a counterpart of this Deed may exchange it with another party (the Other Party) by:
(i) [bookmark: _BPDC_LN_INS_1013][bookmark: _BPDC_PR_INS_1014]emailing a copy of the executed counterpart to the Other Party; or 
(ii) [bookmark: _BPDC_LN_INS_1011][bookmark: _BPDC_PR_INS_1012]utilising an electronic platform (including DocuSign) to circulate the executed counterpart, 
[bookmark: _BPDC_LN_INS_1009][bookmark: _BPDC_PR_INS_1010]and will be taken to have adequately identified themselves by so emailing the copy to the Other Party or utilising the electronic platform.
(b) [bookmark: _BPDC_LN_INS_1007][bookmark: _BPDC_PR_INS_1008](Consent): Each party consents to signatories and parties executing this Deed by electronic means and to identifying themselves in the manner specified in this clause. 
(c) [bookmark: _BPDC_LN_INS_1005][bookmark: _BPDC_PR_INS_1006](Counterparts constitute an original): Each counterpart constitutes an original (whether kept in electronic or paper form), all of which together constitute one instrument as if the signatures (or other execution markings) on the counterparts or copies were on a single physical copy of this Deed in paper form.  Without limiting the foregoing, if any of the signatures or other markings on behalf of one party are on different counterparts or copies of this Deed, this shall be taken to be, and have the same effect as, signatures on the same counterpart and on a single copy of this Deed.
18. [bookmark: _Toc165464193]Governing Law and jurisdiction
11. This deed will be governed by and construed in accordance with the laws of Victoria.
11. The Parties submit to the non-exclusive jurisdiction of the courts of Victoria.

Executed as a deed.
Each signatory executing this Deed (electronically or otherwise) intends by that execution to be bound by this Deed, and where the signatory has signed as an officer or attorney of a party, for that party to be bound by this Deed. 
[Execution clauses to be inserted.]






Schedule 1 [bookmark: _Toc459634898][bookmark: _Ref461456978][bookmark: _Toc499567988][bookmark: _Ref458586426][bookmark: _Toc165464194]– Particulars
	Clause 
	Description
	Details

	1.1
	"Augmentation"
	

	1.1
	"Project Deed"
	

	1.1
	"Proponent"
	

	1.1
	"Proponent's Representative"
	

	5(b)
	Agents, contractors, advisors or consultants engaged by the Proponent prior to the date of this deed

	


	14.3
	Address for Notices
	PROPONENT
Attention:	[#]
Address:	[#]
Facsimile:	[#]
Email:	[#]
STATE
Attention:	[#]
Address:	[#]
Facsimile:	[#]
Email:	[#]
STATE PROBITY ADVISOR
As advised in writing by the State's Representative.
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